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In the District Court of the United States in

and for the Northern District of California,

Southern Division

28766G-

UNITED STATES FIDELITY & GUARANTY
COMPANY, a Corporation,

Plaintiff,

vs.

WALTER M. CHURCH, an Individual; THOMAS
RIGGING COMPANY, a Corporation; CA-

NADIAN INDEMNITY COMPANY, a Corpo-

ration; HEADRICK & BROWN CO., a Co-

partnership Consisting of BERN HEADRICK,
SR., BERN HEADRICK, JR., and RUSSELL
RICHARD BROWN, and THOMAS GOFP,
an Individual,

Defendants.

PETITION FOR DECLARATORY JUDGMENT

I.

The plaintiff. United States Fidelity & Guaranty

Company, a corporation, brings suit under and pur-

suant to the Federal Declaratory Judgment Act,

Sections 2201 and 2202 of Title 28 of the United

States Code, based on: Title 28 U.S.C, 1940 ed. sec.

400 (Mar. 3, 1911, ch. 231, sec. 274 d. as added 6-14-

34, ch. 512, 48 Stat. 955; Aug. 30, 1935, ch. 829, sec.

405, 49 Stat. 1027) in that plaintiff has no plain,

speedy and adequate remedy at law.

II.

The petitioner, the United States Fidelity &
Guaranty Company, is now and was at all times
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herein mentioned, a corporation organized and ex-

isting under the laws of the State of Maryland and

duly authorized and licensed to do business in the

State of California, and particularly for the pur-

pose of writing liability insurance and having its

principal place of business in the State of California

and in the City and County of San Francisco.

III.

That Walter M. Church was and is a resident of

Alameda County, State of California, at all times

herein mentioned.

IV.

That Thomas Eigging Company was and is a cor-

poration organized and existing under and by virtue

of the laws of the State of California having its

principal place of business in the City of Oakland,

County of Alameda, of said state, at all times herein

mentioned.

V.

At all times herein mentioned that Headrick &

Brown Co. was and is a copartnership consisting of

Bern Headrick, Sr., Bern Headrick, Jr., and Eus-

sell Brown, with its principal place of business in

the City of Eichmond, Contra Costa County, Cali-

fornia, and said partnership has complied with Sec-

tions 2466 and 2468 of the Civil Code of the State

of California, and was and is authorized to do busi-

ness under the fictitious name of Headrick & Brown

Co., a copartnership, and is licensed by said State

to do business as a construction contractor.

VI.

At all times herein mentioned Thomas Goff was
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and is an individual residing in Modoc County,

California.

VII.

That the Canadian Indemnity Company at all

times herein mentioned was and is a corporation

organized and existing under and by virtue of the

laws of the Dominion of Canada and the laws of the

Province of Manitoba, with its principal place of

business and home office at Winnipeg, Province of

Manitoba, Dominion of Canada; that at all times

herein mentioned said defendant was and now is

duly qualified to transact casualty insurance busi-

ness in the State of California with its principal

office in said state in the City and County of Los

Angeles.

VIII.

That there is a diversity of citizenship as among
the plaintiff and all of the defendants herein.

IX.

That the amount in controversy, exclusive of in-

terest and costs exceeds the sum of Three Thousand

Dollars ($3,000.00) ; that by reason of the facts

herein alleged, Walter M. Church, Thomas Rigging

Company, Canadian Indemnity Company, Headrick

& Brown Co., a copartnership consisting of Bern

Headrick, Sr., Bern Headrick, Jr., and Russell

Brown and Thomas Goff, individually, are parties

interested in this controversy, and for that reason

are named defendants herein.

X.

That the present suit is brought in the District
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Court of the United States in and for the Northern

District of California, Southern Division thereof,

wherein Walter M. Church, Bern Headrick, Sr.,

Bern Headrick, Jr., and Russell Brown, individu-

ally, and doing business as Headrick & Brown Co.,

a copartnership, and Thomas Rigging Co., a corpo-

ration, reside.

XI.

That on the 29th day of September, 1947, the

plaintiff, the United States Fidelity & Guaranty

Company, issued a policy of liability insurance No.

SMC 86064 to Bern Headrick, Sr., Bern Headrick,

Jr., and Russell Richard Brown, d.b.a Headrick &

Brown Co., a copartnership, defendants herein ; that

said policy was in full force and effect for the

period, to wit, from the 29th day of September,

1947, to the 29th day of September, 1948; that a

photostatic copy of said policy is attached hereto

and marked "Exhibit A" and by reference is made

a part hereof ; that by virtue of and pursuant to the

terms of said policy the plaintiff insured said Head-

rick & Brown Co. and agreed among other things

as follows:

''Insuring Agreements

''I. Coverage A—Bodily Injury Liability:

"To pay on behalf of the insured all sums which

the insured shall become obligated to pay by reason

of the liability imposed upon him by law for dam-

ages, including damages for care and loss of serv-

ices because of bodily injury, including death at any

time resulting therefrom, sustained by any person or
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persons, caused by accident and arising out of the

hazards hereinafter defined.

"Definition of Hazards
** Division 1. Premises—Operations:

*'The ownership, maintenance or use of the prem-

ises, and all operations during the policy period

which are necessary or incidental thereto.

**II. Defense, Settlement, Supplementary Pay-

ments :

''It is further agreed that as respects insurance

afforded by this policy the company shall

" (a) Defend in his name and behalf any suit

against the insured alleging such injury or destruc-

tion and seeking damages on account thereof, even

if such suit is groundless, false or fraudulent; but

the company shall have the right to make such in-

vestigation, negotiation and settlement of any claim

or suit as may be deemed expedient by the company

;

"(b) pay all premiums on bonds to release at-

tachments for an amount not in excess of the appli-

cable limit of liability of this policy, all premiums on

appeal bonds required in any such defended suit,

but without any obligation to apply for or furnish

such bonds, all costs taxed against the insured in

any such suit, all expenses incurred by the company,

all interest accruing after entry of judgment until

the company has paid, tendered or deposited in

court such part of such judgment as does not ex-

ceed the limit of the company's liability thereon,

and expenses incurred by the Insured, in the event

of bodily injury, for such immediate medical and
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surgical relief to others as shall be imperative at

the time of accident. The Company agrees to pay

the amount incurred under Divisions (a) and (b)

of this section in addition to the applicable limit of

liability of this policy.

''III. Definition of 'Insured'

"The unqualified word 'Insured' wherever used

includes not only the Named Insured but also any

partner, executive, officer or director thereof while

acting within the scope of his duties as such."

By the terms of said policy it is further provided

:

"The word 'Premises' as used in said policy is

defined as follows:

"Declarations

"Item 1.

"Name of Insured: Bern Headrick, Bern Head-

rick, Jr. and Russell Richard Brown, dba Headrick

and Brown Co.

"Address: 3420 Tulare Avenue, Richmond, Con-

tra Costa, California.

"Location of premises: 3420 Tulare Avenue,

Richmond, California, and elsewhere in the State of

California.

"The business of the Named Insured is: Con-

tracting."

"In accordance with said following conditions:

"Conditions

"3. Premises Defined

"The unqualified word 'premises' wherever used

in this policy shall mean (a) the premises desig-

nated in the declarations including buildings and

structures thereon and the ways immediately ad-
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joining and (b) when a territory is designated in

the declarations in addition to a specific location,

places within said territory while used by or on

behalf of the Named Insured, except public ways

used in common with others.

"

That said policy further provides

:

''Declarations

''Item 3.

"The insurance afforded is only with respect to

such and so many of the following coverages and

divisions thereunder as are indicated by specific

premium charge or charges in Item 4. The limit of

the Company's liability against each such coverage

and division thereunder shall be as stated herein,

subject to all of the terms of this policy having

reference thereto."

Limits of Liability

Hazards

Coverage A—Bodily Injury Liability:

Division I—Premises—Operations

:

$50,000.00 each person.

$100,000.00 each accident.

Coverage B—Property Damage Liability:

$ Nil each accident.

$ Nil aggregate.

Total Advance Premium for Policy . . $75.00

Item 4.

Coverages and Divisions selected and premium

charges for same:
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Minimum Premiums

Div. 1

Coverage A: 25.03

Coverage B:

Div. 2

Div. 3

Div. 4

Div. 5

Div. 6

Total Advance Premiums $75.00

It is further provided in said policy:

^'Conditions

''12. Other Insurance

"If the Insured has other insurance against a

loss covered by this policy the Company shall not

be liable under this policy for a greater proportion

of such loss than the applicable limit of liability

stated in the declarations bears to the total appli-

cable limit of liability of all valid and collectible

insurance against such loss.

"13. Subrogation

"In the event of any payment under this policy

the Company shall be subrogated to all the In-

sured's rights of recovery therefor and the Insured

shall execute all papers required and shall do every-

thing that may be necessary to secure such rights.

"11. Action Against Company

"No action shall lie against the Company unless,

as a condition precedent thereto, the Insured shall

have fully complied with all of the terms of this

policy, nor until the amount of the Insured's obli-
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gation to pay shall have been finally determined

either by judgment against the Insured after actual

trial or by written agreement of the Insured, the

claimant, and the Company.

''Any person or his legal representative who has

secured such judgment or written agreement shall

thereafter be entitled to recover under the terms of

this policy in the same manner and to the same

extent as the Insured. Nothing contained in this

policy shall give any person or organization any

right to join the Company as a co-defendant in any

action against the Insured to determine the In-

sured's liability.

''Bankruptcy or insolvency of the Insured or of

the Insured's estate shall not relieve the Company

of any of its obligations hereunder."

Said above underscored provision of Condition

11 of said policy is in accord with and pursuant to

Chapter 367 of the Laws of 1919 of the State of

California, which provides as follows:

"Chapter'367

"An act relating to actions against an insurance

carrier when the insured person is insolvent or

bankrupt, or without property sufficient to satisfy

execution on account of loss or damage insured

against, and requiring policy to be exhibited in cer-

tain cases.

"(Approved May 21, 1919. In effect July 22,

1919.)

"The people of the State of California do enact

as follows:
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*^ Section 1. No policy of insurance against loss

or damage resulting from accident to, or injury

suffered by another person and for which the per-

son insured is liable other than a policy of insur-

ance under the workmen's compensation, insurance

and safety act of 1917 or any subsequent act on the

same subject, or, against loss or damage to prop-

erty caused by horses or other draught animals or

any vehicle, and for which loss or damage the per-

son insured is liable, shall be issued or delivered to

any person in this state by any domestic or foreign

insurance company, authorized to do business in

this state, unless there shall be contained within

such policy a provision that the insolvency or bank-

ruptcy of the person insured shall not release the

insurance carrier from the payment of damages for

injury sustained or loss occasioned during the life

of such policy and stating that in case judgment

shall be secured against the insured in an action

brought by the injured person or his heirs or per-

sonal representatives, in case death resulted from

the accident, then an action may be brought against

the company, on the policy and subject to its terms

and limitations, by such injured person, his heirs

or personal representatives as the case may be, to

recover on said judgment. Upon any proceeding

supplementary to execution, the judgment debtor

may be required to exhibit any policy carried by

him insuring against the loss or damage for which

judgment shall have been obtained."

Said statute by operation of law is read into said

policy and is an integral part thereof.
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XII.

That said policy was in full force and effect on

the 1st day of April, 1948.

XIII.

That pursuant to the terms and provisions of said

policy, Headrick & Brown Co., defendants, gave

notice to the plaintiff that Walter M. Church, de-

fendant, was injured on or about the 1st day of

April, 1948, while he was assisting in unloading a

certain truck owned and operated by Thomas Rig-

ging Company, defendant herein, on account of

which said Walter M. Church was making claim

against the defendants Bern Headrick, Bern Head-

rick, Jr., and Russell Richard Brown, individually

and doing business as Headrick & Brown Co., a

co-partnership, on account of bodily injuries

claimed to have been suffered and sustained by

him by accident on the premises as defined by said

policy, and Bern Headrick, Bern Headrick, Jr., and

Russell Richard Brown, doing business as Headrick

& Brown Co., a co-partnership, required that the

plaintiff herein protect them pursuant to the pro-

visions of said policy, a copy of which said policy

is attached hereto and marked "Exhibit A" and by

reference made a part hereof.

XIV.

That following the receipt of said alleged notice,

the plaintiff made an investigation of said accident

to said Walter M. Church and thereupon learned

that said Walter M. Church suffered bodily injuries
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while assisting in unloading a steel beam from a

certain truck owned and operated by Thomas Rig-

ging Company, defendant; that said rigging com-

pany had been employed by Osbom Engineering Co.,

a corporation, to haul said beam to the premises of

Butler Manufacturing Company, in the City of

Richmond, Contra Costa County, California; that

said Walter M. Church while on said premises

assisted in the unloading of said beam from said

truck with the permission of Thomas Rigging Com-

pany, defendant ; that at said time and place Thomas

Golf, defendant herein, was in the emplojrment of

Bern Headrick, Bern Headrick, Jr., and Russell

Richard Brown, individually and doing business as

Headrick & Brown Co., a co-partnership, and with

the permission and consent of said Thomas Rigging

Company, defendant; said Thomas Goff assisted in

the unloading of said steel beam from said truck,

at said time and place in the course of said em-

ployment.

XV.
That prior to the 1st day of April, 1948, on which

said day the defendant Walter M. Church was in-

jured in said alleged accident, the plaintiff is in-

formed and believes and therefore states the fact

to be, that the Canadian Indemnity Company, a cor-

poration, defendant named herein, had issued a

certain liability policy commonly known as a
'

' Com-

prehensive General Automobile Liability Policy '^

(which was in full force and effect on the said 1st

day of April, 1948), to Thomas Rigging Company,

a corporation; that defendant Canadian Indemnity
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Company has stated to the plaintiff that said policy

was in full force and effect on the said 1st day of

April, 1948, but has refused to make available to

the plaintiff the detailed contents of the policy;

that plaintiff is familiar with the usual terms of the

Comprehensive General Automobile Liability form

of policy usually written by companies doing busi-

ness in the State of California and therefore alleges

hereinafter on information and belief the substance

of certain provisions usually contained in said

form of Comprehensive General Automobile Lia-

bility policies used in the State of California which

are relevant to the issues herein involved. Pursuant

to Federal Rule of Civil Procedure No. 34 plaintiff

is filing herewith its notice of motion for the dis-

covery and production of said alleged policy and

seeks that order of this court issue directing that

Canadian Indemnity Company or Thomas Eigging

Company make available to the plaintiff said policy

for the purpose of ascertaining the true contents

thereof, and plaintiff begs leave as and when said

policy relevant to the controversies herein alleged,

its complaint to conform to the true contents of said

policy relevant to the contraversies herein alleged.

Plaintiff is informed and believes and therefore

states the facts to be that said policy among other

things provides that said policy insured "the In-

sured" as defined by said policy against the lia-

bility imposed by law against such insured because

of the ownership, maintenance, operation or use of

a certain truck involved in an accident on the 1st

day of April, 1948, as hereinafter more particularly
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set forth and agreed to pay on behalf of the insured

all sums which the insured shall become obligated to

pay as damages because of bodily injury, sickness

and/or disease, including death at any time result-

ing therefrom sustained by any person and caused

by accident; that plaintiff is informed and believes

and therefore states the fact to be that said policy,

among other things, contained agreements and con-

ditions whereby the Canadian Indemnity Company

undertook and agreed, in substance, as follows:

Comprehensive General Automobile Liability

Policy: Canadian Indemnity Company (hereinafter

called the Company) , agrees with the insured named

in the declarations made a part hereof in considera-

tion of the payment of a premium and reliance upon

the statements of the declarations, and subject to

the limits of liability, exclusions, conditions, and

other terms of this policy

;

I. Coverage A—Bodily Injury Liability

To pay on behalf of the Insured all sums which

the Insured shall become legally obligated to pay

as damages because of bodily injury, sickness or

disease, including death at any time resulting there-

from, sustained by any person and caused by ac-

cident.

II. Defense, Settlement, Supplementary Payments

(a) defend any suit against the Insured alleg-

ing such injury, sickness, disease or destruction and

seeking damages on account thereof, even if such

suit is groundless, false or fraudulent ; but the Com-

pany may make such investigation, negotiation and
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settlement of any claim or suit as it deems ex-

pedient
;

(b) pay all premiums on bonds to release at-

tachments for an amount not in excess of the ap-

plicable limit of liability of this policy, all premiums

on appeal bonds required in any such defended suit,

the cost of bail bonds required of the Insured in

the event of automobile accident or automobile traffic

law violation during the policy period, not to ex-

ceed the usual charges of surety companies nor

$100 per bail bond, but without any obligation to

apply for or furnish any such bonds;

(c) pay all expenses incurred by the Company,

all costs taxed against the Insured in any such

suit and all interest accruing after entry of judg-

ment until the Company has paid, tendered or de-

posited in court such part of such judgment as

does not exceed the limit of the Company's liabil-

ity thereon.

III. Definition of Insured

The unqualified word "Insured" includes the

Named Insured and also includes (1) under Cover-

ages A and C, any partner, executive officer, director

or stockholder thereof while acting within the scope

of his duties as such, except with respect to the

ownership, maintenance or use of automobiles while

away from premises owned, rented or controlled

by the Named Insured or the ways immediately

adjoining, and (2) under Coverages A and B, any

person while using an owned automobile or a hired

automobile and any person or organization legally

responsible for the use thereof, provided the actual
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use of the automobile is by the Named Insured or

with his permission, and any executive officer of

the Named Insured with respect to the use of a

non-owned automobile on the business of the Named
Insured.

Conditions

3. Definitions

(b) Automobile. Except where stated to the

contrary, the word ''automobile" means a land

motor vehicle or trailer.

(1) Owned Automobile. An automobile

owned by the Named Insured.

(3)(e) Use. Use of an automobile includes

the loading and unloading thereof.

4. Limits of Liability—Coverage A
The limit of bodily injury liability stated in the

declarations as applicable to "each person" is the

limit of the Company's liability for all damages, in-

cluding damages for care and loss of services, aris-

ing out of bodily injury, sickness or disease,

including death at any time resulting therefrom,

sustained by one person in any one accident; the

limit of such liability stated in the declaration as

applicable to "each accident" is, subject to the

above provision respecting each person, the total

limit of the Company's liability for all damages,

including damages for care and loss of services,

arising out of bodily injury, sickness or disease,

including death at any time resulting therefrom,

sustained by two or more persons in any one acci-

dent.
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8. Financial Responsibility Laws—Coverages A
and B.

Such insurance as is afforded by this policy for

bodily injury liability or property damage liability

shall comply with the provisions of the motor vehicle

financial responsibility law of any state or province

which shall be applicable with respect to any such

liability arising out of the ownership, maintenance

or use during the policy period of any automobile

insured hereunder, to the extent of the coverage and

limits of liability required by such law, but in no

event in excess of the limits of liability stated in

this policy. The Insured agrees to reimburse the

Company for any payment made by the Company

which it would not have been obligated to make

under the terms of this policy except for the agree-

ment contained in this paragraph.

12. Action Against Company

No action shall lie against the Company unless,

as a condition precedent thereto, the Insured shall

have fully complied with all the terms of this policy

nor until the amount of the Insured's obligation to

pay shall have been finally determined either by

judgment against the Insured after actual trial or

by written agreement of the Insured, the claimant

and the Company.

Any person or organization or the legal represent-

ative thereof who has secured such judgment or

written agreement shall thereafter be entitled to re-

cover under this policy to the extent of the insur-

ance afforded by this policy. Nothing contained in

this policy shall give any person or organization any
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right to join the Company as a co-defendant in any

action against the Insured to determine the In-

sured's liability.

Bankruptcy or insolvency of the Insured or of

the Insured's estate shall not relieve the Company

of any of its obligations hereunder.

13. Other Insurance

If the insured has other insurance against a loss

covered by this policy the Company shall not be

liable under this policy for a greater proportion of

such loss than the applicable limit of liability stated

in the declarations bears to the total applicable

limit of liability of all valid and collectible insurance

against such loss; provided, however, the insurance

under this policy with respect to loss arising out of

the use of any non-owned automobile shall be excess

insurance over any other valid and collectible insur-

ance available to the Insured, either as an Insured

under a policy applicable with respect to such auto-

mobile or otherwise.

The insurance under this policy shall be excess

insurance with respect to loss against which the

Named Insured has other insurance disclosed to the

Company as in effect on the effective date of this

policy and upon the basis of which premium credit

for other insurance is given but shall apply only in

the amount by which the applicable limit of liability

stated in the declarations exceeds the total appli-

cable limits of liability of all valid and collectible in-

surance upon the basis of which premium credit is

given.
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14. Subrogation

In the event of any payment under this policy,

the Company shall be subrogated to all the Insured's

rights of recovery therefor against any person or

organization and the Insured shall execute and de-

liver instruments and papers and do whatever else

is necessary to secure such rights. The Insured

shall do nothing after loss to prejudice such rights.

Plaintiff is informed and believes and therefore

states the facts to be that said policy issued by

Canadian Indemnity Company, a corporation, de-

fendant, by its terms limited the liability of said

Canadian Indemnity Company, a corporation, on

account of injury suffered by each person arising

from a single accident to One Hundred Thousand

Dollars ($100,000.00) and by its terms agreed with

the insured to pay on behalf of the insured all sums

which the insured shall become obligated to pay by

reason of the liability imposed upon him by law be-

cause of bodily injury, sickness or disease sustained

by any one person and cause by a single accident;

defendant further alleges on information and belief

that said policy was written to comply with the pro-

visions of Chapter 367 of the Laws of 1919 of the

State of California which statute is set forth in haec

verba beginning on Page 7, Line 25, of this petition

and which is hereby referred to and alleged to be

an integral part of said policy by operation of law.

XVI.

That at all times herein mentioned Walter M.

Church, defendant, was not in the employment of

defendants Bern Headrick, Bern Headrick, Jr., and
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Russell Richard Brown, individually and doing busi-

ness as Headrick & Brown Co., a co-partnership, or

of defendant Thomas Goff, or of defendant Thomas

Rigging Co., a corporation.

XVII.

Plaintiff alleges that said Thomas Goft', defend-

ant, while unloading said truck as aforesaid, was

acting with the permission of the Thomas Rigging

Company, a corporation, the insured named in said

Canadian Indenmity Company policy, and that by

reason thereof at said time and place, said insurance

was extended to cover said defendant Thomas Goff

against the liability imposed by law against him be-

cause of injury to any one person arising from acci-

dent incident to the use, ownership, operation or

maintenance, including the loading and unloading

of said truck described in the declarations of said

policy as fully and to the same extent as said insur-

ance was accorded to Thomas Rigging Company, a

corporation, and particularly pursuant to the pro-

visions of said policy which in substance provides

as follows:

The unqualified word, "insured" includes under

Coverage A of said policy any person while using

an owned automobile or a hired automobile, or any

person or organization legally responsible for the

use thereof, provided the actual use of the automo-

bile is with the permission of the named insured.

XVIII.

That subsequent to the time of said alleged acci-

dent to said Walter M. Church, and pursuant to and
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in accordance with the terms of the said policy, said

Thomas Goff notified the said Canadian Indemnity

Company, a corporation, of said accident and that

claim was being made against him by said Walter

M. Church, defendant named herein, because of

bodily injury suffered by him from said accident

and requested Canadian Indemnity Company, a cor-

poration, to protect and indemnify him and defend

any action or actions brought against him on ac-

count of said claim of said Walter M. Church and

pursuant to the terms and requirements of said

policy ; that the said Canadian Indemnity Company,

a corporation, has neglected and refused to protect

and indemnify the said Thomas Goff against said

claim as provided by its said policy contract and as

is more particularly hereinafter set forth.

XIX.

Plaintiff further alleges that Bern Headrick,

Bern Headrick, Jr., and Eussell Richard Brown,

individually and doing business as Headrick &

Brown Co., a co-partnership, were unloading said

beam from said truck at said time and place afore-

said with the knowledge and permission of Thomas

Rigging Company, a corporation, the insured named

in said Canadian Indemnity Co., a corporation, pol-

icy, and that by reason thereof said policy accorded

insurance to the said Headrick & Brown Co., a co-

partnership, whereby the Canadian Indemnity Co.,

a corporation, undertook to pay on behalf of said

Headrick & Brown Co. all sums which said Head-

rick & Brown Co. shall become obligated to pay by
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reason of the liability imposed against them by law

for damages, including damages for care and loss

of services because of bodily injury, sickness or dis-

ease sustained by Walter M. Church incident to,

resulting from and arising from said accident to the

said Walter M. Church and to defend in the name
of said Headrick & Brown Co. any suit brought

against them alleging such injury, sickness or dis-

ease suffered by the said Walter M. Church and

caused by, resulting from or arising from said al-

leged accident to him; that Headrick & Brown Co.

have complied with all requirements of said Cana-

dian Indemnity Company policy.

XX.
That said Headrick & Brown Co. gave timely no-

tice to said Canadian Indemnity Company that said

Walter M. Church was making claim against said

Headrick & Brown Co. for damages suffered by him

and resulting from the alleged accident and re-

quested the said Canadian Indemnity Company to

protect and indemnify them in accordance with and

pursuant to its obligations to said Headrick &
Brown Co. under and by virtue of said alleged pol-

icy; that the said Canadian Indemnity Company

has neglected, refused and failed to comply with

said notice, request and demand made upon them

by Headrick & Brown Co., that Thomas Goff has

compiled with all requirements of said Canadian In-

demnity Company policy.

XXI.

That on or about the 23rd day of April, 1948, the

defendant Walter M. Church brought a certain ac-
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tion in the Superior Court of the State of California

in and for the County of Contra Costa entitled:

''No. R 777

"WALTER M. CHURCH,

"vs.

"Plaintiff,

"OSBORN ENGINEERING CO., a Corp.;

GEORGE DON, R. C. MOLLER, THE
THOMAS RIGGING CO., a Corp.; ALFRED
DALZELL, BUTLER MANUFACTURING
CO., a Corp. ; PAUL SHOEMAKER, HEAD-
RICK & BROWN, a Co-Partnership Con-

sisting of BERN HEADRICK, SR., and

RUSSELL BROWN, THOMAS GOPF, H.

HOLEMAN, DOE ONE, DOE TWO, DOE
THREE, DOE FOUR, and DOE FIVE,

"Defendants."

COMPLAINT

(a copy of the second amended complaint therein is

attached hereto marked "Exhibit B" and by refer-

ence made a part hereof) by virtue of which said

Walter M. Church sought damages against Headrick

& Brown Co. and others on account of bodily in-

juries suffered and sustained by him and proxi-

mately caused and resulting from said alleged

accident as aforesaid in the sum of One Hundred

Thousand Dollars ($100,000.00) ; whereupon said

Headrick & Brown Co. tendered to said Canadian

Indemnity Company the defense of said action all

pursuant to the terms of the said alleged policy and

the said Canadian Indemnity Company has neglected

and refused to assume the defense of said action for
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or on behalf of said Headrick & Brown Co., or to

pay the costs, expenses and disbursements on ac-

count thereof or any other damage or liability to

said Headrick & Brown Co. incident thereto or re-

sulting therefrom.

XXII.

The plaintiff further alleges that Thomas Goff,

defendant herein, while an employee of Headrick &
Brown Co., a co-partnership, was actually engaged

in the direction of the unloading of said beam from

said truck, at the time and place aforesaid, with the

knowledge and permission of Thomas Rigging Com-

pany, a corporation, the insured named in said Ca-

nadian Indemnity Company policy and that by

reason thereof said policy accorded insurance to the

said Thomas Goff whereby Canadian Indemnity

Company undertook to pay on behalf of said

Thomas Goff all sums which said Thomas Goff shall

become obligated to pay by reason of the liability

imposed against him by law for damages, including

damages for care and loss of services because of

bodily injuries, sickness or disease sustained by

Walter M. Church, incident to, resulting from and

arising out of said accident to said Walter M.

Church, and to defend in the name of said Thomas

Goff any suit brought agains him alleging such in-

jury, sickness or disease suffered by the said Walter

M. Church and caused by, resulting from or arising

from said alleged accident to him.

XXIII.

That said action came on duly to be tried before a

jury in said court on the 4th day of January, 1949,
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on the issues joined in said case as between Head-

rick & Brown Co., a co-partnership, defendant, and

Walter M. Church, the plaintiff in said action, and

also on the issues joined therein as between Walter

M. Church, the plaintiff, and defendant Thomas

Goff, and thereafter the evidence in said case was

submitted and instructions given therein by the

court to the jury in said action and the jury re-

turned a verdict therein in favor of the plaintiff

Walter M. Church and against defendant Headrick

& Brown Co. and also against the defendant Thomas

Goff in the sum of Forty-Seven Thousand Five

Hundred Dollars ($47,500.00) and costs.

XXIV.
That the plaintiff herein under and by virtue of

said policy of insurance issued by it to Headrick &

Brown Co. has been called upon or is about to be

called upon to pay said judgment for and on behalf

of Headrick & Brown Co., defendant named in said

policy as the insured ; that the plaintiff is informed

and believes and therefore alleges the fact to be that

Headrick & Brown Co. are financially unable to sat-

isfy said judgment ; that Headrick & Brown Co. has

made demand in writing upon the Canadian Indem-

nity Company, defendant, to pay said judgment for

and on behalf of said Headrick & Brown Co. and

thereby to relieve said Headrick & Brown Co. and the

plaintiff herein from their liability for the payment

of said judgment and the said Canadian Indemnity

Company has refused, neglected and omitted to pay

the same or any part thereof ; that the said Headrick
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& Brown Co. in making said demand on Canadian

Indemnity Company to pay said judgment pursuant

to the above-alleged policy have asserted their claim

that the Canadian Indemnity Company under its

said policy is bound to pay said judgment in full and

to protect said Headrick & Brown Co. from their

liability to pay the same and also by said notice have

informed the said Canadian Indemnity Company
that by said above-alleged policy its liability to pay

said judgment is primary to the liability of the

United States Fidelity & Guaranty Company, plain-

tiff herein, to pay said judgment in that imder the evi-

dence adduced at the trial of said above-described

action, it was established that any and all liability

of Headrick & Brown Co. for the payment of said

judgment results and arises from the fact that as

to the unloading of said above-alleged beam from

said truck at the time and place hereinabove set

forth, Thomas Goff, defendant herein, was the sole

and only representative and activating agent of

Headrick & Brown Co. and that the only negligence

shown against Headrick & Brown Co. on account of

said alleged accident was and is imputed to Head-

rick & Brown Co. solely because of the negligent

acts of said Thomas Goff in unloading said truck at

said time and place and that by reason of that fact

Thomas Goff's liability to pay said judgment is

primary to the liability of Headrick & Brown Co. to

pay said judgment; that if and when said Headrick

& Brown Co. should pay said judgment, it would

have a right of action over against the said Thomas

Goff to reindemnify and reimburse the said Head-
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rick & Brown Co. in the amount Headrick & Brown
Co. should pay to satisfy the said judgment.

XXV.
That the plaintiff herein contends that if the said

Headrick & Brown Co. should fail to pay said judg-

ment, plaintiff, by the terms of its said policy con-

tract would be required to pay the same, and if and

when it paid the same it would become subrogated to

the rights of Headrick & Brown Co. and also to the

rights of Walter M. Church, the owner of said

judgment and defendant herein, to reimbursement

and reindemnification by Thomas Goff for the pay-

ment of the amount which the plaintiff herein

should pay to satisfy said judgment; furthermore,

the plaintiff alleges that it is informed and believes

and therefor states the fact to be that the said

Thomas Goff is insolvent and financially unable to

pay said judgment and that the plaintiff herein at

no time has been nor now is an insurer of said

Thomas Goff and in nowise bound to protect him in

the premises.

XXVI.
The plaintiff seeks a declaration of its rights and

of its liabilities by a judgment herein in order to

avoid a multiplicity of actions and in order to pro-

cure a speedy, adequate and definite determination

of its legal relations to all of the parties with refer-

ence to all of the matters herein alleged ; and in this

behalf the plaintiff further alleges that the defend-

ant Headrick & Brown Co. has taken an appeal

from said judgment against them to District Court
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of Appeals of the State of California, which said

appeal is now pending; that pursuant to the terms

of plaintiff's said policy it is liable to pay for the

costs of the trial of said action in the Superior Court

of Contra Costa County and by reason of the facts

herein alleged the plaintiff desires a declaration by

judgment of this Court determining whether or not

it is the obligation of the Canadian Indemnity Com-

pany to reimburse the plaintiff for the reasonable

and necessary costs and expenses to which it has

been put in the trial of said action in the said Supe-

rior Court, and also whether or not it is the duty of

the Canadian Indemnity Company to pay said judg-

ment or in the alternative, to prosecute the appeal

therefrom at its own cost and expense and thereby

lift the burden from the plaintiff for the payment

of said judgment, or the costs of appeal from said

judgment; and whether or not at this time said Ca-

nadian Indemnity Company is obligated by its said

policy to assume all liabilities as to said judgment

and the prosecution of said action; whether in said

Superior Court, or on appeal to the District Court

of Appeals of the State of California ; and further-

more the plaintiff seeks a declaration of its rights

and liabilities as to any or all other matters which

may be pertinent or relevant to its said policy issued

to Headrick & Brown Co. with relation to said al-

leged accident to said Walter M. Church, defendant,

and its relations to all the parties herein as to the

matters herein alleged.
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XXVII.
The plaintiff alleges that actual controversies now

exist by and between the plaintiff and each of the

defendants named herein, and also that certain con-

troversies exist as between certain of the defendants

as to certain matters herein alleged, in that:

(1) A controversy exists by and between the

plaintiff and defendant Thomas Goff, in that plain-

tiff contends that Thomas Goff is primarily liable

for the payment of the alleged judgment against

him, and that as to him Headrick & Brown Co. is

not primarily liable to pay the same, and that it is

now the immediate duty of Thomas Goff to pay said

judgment, which is now final as against him, and

thereby relieve Headrick & Brown Co. from any and

all obligations to pay the same or any part thereof,

and also to relieve the plaintiff as insurer of Head-

rick & Brown Co. from paying the same or any part

thereof, but the said Thomas Goff takes the position

that he has no primary duty to pay said judgment

and save Headrick & Brown Co. and the plaintiff

herein harmless from the effects of said judgment.

(2) A controversy exists by and between the

plaintiff and Thomas Goff, defendant, in that the

plaintiff contends that said Thomas Goff is insured

by Canadian Indemnity Company, defendant herein,

against the liability of Thomas Goff to pay said

judgment and that it is the duty of said Thomas

Goff to require said Canadian Indemnity Company

to pay said judgment and all costs and expenses in-

cident to the prosecution of said action and thereby
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relieve the plaintiff as insurer of Headrick & Brown
Co. from the plaintiff's liability as said insurer to

pay the same, while on the other hand plaintiff is in-

formed and believes and therefore alleges that the

said Thomas Goff is indifferent to his duty to pro-

ceed against Canadian Indemnity Company in an

effort to have said Canadian Indemnity Company
pay said judgment and the cost of litigation in said

action and thereby save Headrick & Brown Co. and

the plaintiff herein harmless from whatever obliga-

tions they may have to pay the same.

(3) That a controversy exists by and between

the plaintiff and defendant Headrick & Brown Co. in

that plaintiff contends it is the duty of Headrick &
Brown Co. to look to Thomas Goff, and to the Cana-

dian Indemnity Company, a corporation, to satisfy

said judgment and to pay the costs and expenses inci-

dental to the prosecution of said action and thereby

relieve the plaintiff herein from its eventual obliga-

tion to pay the same pursuant to the provisions of the

policy issued by the plaintiff to Headrick & Brown

Co., while on the other hand Headrick & Brown Co.

contend that they may look to the plaintiff to pay said

judgment pursuant to the obligations assumed by

the plaintiff pursuant to said policy, "Exhibit A'*

attached hereto, and that they are not required to

look to Thomas Goff or to Canadian Indemnity

Company, a corporation, as insurer of Thomas Goff

to satisfy said judgment and to pay the costs and

expenses of said litigation so as to save the plaintiff

herein harmless from the payment of the same.
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(4) A controversy exists by and between the

plaintiff and Canadian Indemnity Company, in that

the plaintiff insists that it is the duty of Canadian In-

demnity Company to pay said judgment and the

costs and expenses incurred in the prosecution of

said action, while on the other hand the Canadian

Indemnity Company denies its obligation to do so.

(5) A controversy exists by and between Head-

rick & Brown Co. and Thomas Goff, in that Head-

rick & Brown Co. contend that their liability is

secondary to the liability of Thomas Goff to pay

said judgment, while on the other hand Thomas

Goff denies this.

(6) A controversy exists by and between Head-

rick & Brown Co. and Canadian Indemnity Com-

pany, in that Headrick & Brown Co. contend that

Thomas Goff's liability to pay said judgment is

primary to the liability of Headrick & Brown Co.

to pay the same and that by reason thereof it is the

duty and obligation of Canadian Indemnity Com-

pany as insurer of said Thomas Goff to pay said

judgment and the costs and expenses incurred in the

prosecution of said action and thereby relieve said

Headrick & Brown Co. of their obligation to pay the

same or any part thereof, while on the other hand

Canadian Indemnity Company denies all obligations

as to the matters herein stated.

(7) A controversy exists by and between Walter

M. Church, defendant, and the plaintiff herein, and

also a controversy exists by and between said Walter

M. Church and the defendant Headrick & Brown
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Co., and also between said Walter M. Church and

the defendant Thomas Goff, and also between said

Walter M. Church and Canadian Indemnity Com-

pany, in that both Headrick & Brown Co. and

Thomas Goff are financially unable to satisfy said

judgment rendered in said alleged action in favor

of said Walter M. Church, and that by reason of the

inability of the said Headrick & Brown Co. and/or

the said Thomas Goff to satisfy the said judgment

the said Walter M. Church must look to the plaintiff

or to the Canadian Indemnity Company for the pay-

ment and satisfaction of said judgment, and as be-

tween the said Canadian Indemnity Company and the

plaintiff it is a question of law to be determined by

this Honorable Court whether the Canadian Indem-

nity Company should pay and satisfy said judgment

in full or in part and pay the costs and expenses in-

curred in the prosecution of said action in whole or in

part, and if in part what portion thereof, or whether

it is the duty of the plaintiff to pay said judgment or

only a part thereof, and if a part only what portion

thereof, or to pay said expenses and costs of the

prosecution of said action in whole or in part in

accordance with the obligations assumed by the

plaintiff by and through its alleged insurance policy

inuring to the benefit of said Walter M. Church,

and also of Headrick & Brown Co., and also whether

in accordance with the obligations assumed by the

Canadian Indemnity Company by and through its

said policy issued to Thomas Rigging Company said

Canadian Indemnity Company is bound to pay said

Walter M. Church in satisfaction of said judgment
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in whole or in part, and that by reason of the fore-

going premises the said Walter M. Church is a

party interested in all of said controversies.

(8) A controversy exists by and between the

plaintiff, Thomas Rigging Company, defendant, and

the Canadian Indemnity Company, in that the

plaintiff contends that Canadian Indemnity Com-

pany issued its alleged policy to Thomas Rigging

Company as the insured named in said policy, which

also by its terms, covenants and conditions accords

insurance to Thomas Goff and placed upon the Ca-

nadian Indemnity Company the obligation to pay

the said judgment against said Thomas Goff in said

action, whose duty to pay the said judgment and the

costs and expenses incidental to the prosecution of

said action is primary to the duty of Headrick &
Brown Co., or of the plaintiff herein as insurer of

Headrick & Brown Co. to pay the same, while on

the other hand said Thomas Rigging Company con-

tends it is not the primary obligation of the Cana-

dian Indemnity Company to pay said judgment and

said costs and expenses of said litigation and at the

same time the Canadian Indemnity Company con-

tends that it is not liable in any respect whatsoever

as to the matters herein alleged.

Wherefore, plaintiff prays judgment and for an

order and decree herein to the end that plaintiff may

obtain relief in the premises and declaratory judg-

ment and relief from this Honorable Court as fol-

lows:
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I.

For a declaration of this Court of the rights,

duties and liabilities of the plaintiff and of the de-

fendant Canadian Indemnity Company under said

policies of insurance with respect to said accident of

April 1, 1948.

II.

That it be declared by this Court that the liability

of the plaintiff herein to pay said judgment and the

costs of litigation and the costs of appeal in the said

alleged action No. R 777 in the Superior Court of

the State of California in and for Contra Costa

County is secondary to the liability of Canadian In-

demnity Company to pay the same and that it is the

duty of Canadian Indemnity Company to pay the

same or cause said judgment to be reversed.

III.

That it be decreed by this Court that Headrick &
Brown Co. and that Thomas Goff each has the duty

to effect his rights against Canadian Indemnity

Company to the end that said alleged judgment be

satisfied by it and the costs of litigation incurred in

the prosecution of said action be paid by it so as to

save harmless and protect the plaintiff from the

payment thereof.

IV.

That it be decreed by this Court as between the

plaintiff and the Canadian Indemnity Company that

it is the duty of Canadian Indemnity Company to

either pay said judgment in said action No. E 777

or cause the same to be reversed at its own cost and
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expense and thereby save harmless and protect the

plaintiff from the payment thereof.

V.

That it be decreed by this Court that if and when

plaintiff pays said judgment in said action No. R
777 that then and in that event the plaintiff will be-

come immediately subrogated to the rights of

Walter M. Church, of Headrick & Brown Co. and of

Thomas Goff to look to the Canadian Indemnity

Company to reimburse it for the payment of said

judgment and also for the reasonable and necessary

costs of the litigation incurred by the plaintiff in

connection with said action.

VI.

That it be decreed by this Court that the liability

of Headrick & Brown Co. to pay said judgment in

said action No. R 777 is secondary to the liability of

Thomas Goff to pay the same and that if and when

said Headrick & Brown Co. pay said judgment it

become subrogated to the right of Thomas Groff to

compel the Canadian Indemnity Company to re-

imburse said Headrick & Brown Co. for the pay-

ment thereof and to relieve the plaintiff from the

payment of the same.

VII.

That it be decreed by this Court that it is the

duty of Thomas Rigging Company to reveal to the

plaintiff, to Headrick & Brown Co., to Thomas Goff

and to Walter M. Church the contents of said al-

leged Canadian Indemnity Company policy and to
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disclose to them and to each of them all of the in-

surance benefits conferred on and to them and each

of them under and by virtue of ^aid policy and

arising out of or in any manner relating to the

claim of Walter M. Church for bodily injury suf-

fered and sustained by him by accident on or about

the 1st day of April, 1948, and as more particularly

set forth in said alleged action No. R 777 as shown

on the register of the Superior Court of Contra

Costa County, State of California.

VIII.

That a writ of subpoena issue out of this Honor-

able Court directed to each and all of the defendants

herein commanding them and each of them to ap-

pear on a day certain to be fixed by this Court, and

that said defendants and each of them be required

to answer each and every allegation in this suit in

equity and state further in full their respective in-

tentions with respect to the controversies alleged

herein.

IX.

That upon the failure of any of said defendants

to so answer herein that default shall be entered

against said defendant or defendants who shall fail

to so answer, and that decree in judgment be entered

in such case according to the prayer of this com-

plaint.

X.

For such other and further relief as this Honor-

able Court shall find that the plaintiff is in law and

equity entitled.



40 Canadian Indemnity Co., etc.

XI.

For all costs of suit herein expended.

/s/ HORACE W. B. SMITH,

/s/ BURTON L. WALSH,
Attorneys for Plaintiff.

Duly verified.

EXHIBIT A

No. SMC 86064

Schedule

Liability Policy

(Manufacturers or Contractors Form)

Issued to

Headrick and Brown Co.

Expires September 29th, 1948

United States Fidelity

and Guaranty Company

Baltimore, Md.

(A Stock Insurance Company)

Western States Insurance

Brokers

Insurance for Every Need

114 Sansome Street

DOuglas 3014 San Francisco

Please Read Your Policy

C. & L. 902-B ** SMC 81,001 to SMC 91,000 9-46
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Declarations

Item 1.

Name of Insured: Bern Headrick, Bern Head-

rick, Jr., and Russell Eichard Brown, dba Headrick

and Brown Co.

Address : 3420 Tulare Avenue, Richmond, Contra

Costa, California.

Location of premises : 3420 Tulare Avenue, Rich-

mond, Calif., and elsewhere in the State of Califor-

nia.

The business of the Named Insured is : Contract-

ing.

Item 2.

Policy Period: Prom September 29th, 1947, to

September 29th, 1948, 12:01 a.m., standard time at

the address of the Named Insured as stated herein.

Item 3.

The insurance afforded is only with respect to

such and so many of the following coverages and

divisions thereunder as are indicated by specific

premium charge or charges in Item 4. The limit of

the Company's liability against each such coverage

and division thereunder shall be as stated herein,

subject to all of the terms of this policy having

reference thereto.
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Limits of Liability

Hazards

Division 1—Premises—Operations

:

Coverage A—Bodily Injury Liability

:

$ 50,000.00 each person.

$100,000.00 each accident.

Coverage B—Property Damage Liability

$ Nil, each accident.

$ Nil, aggregate.

Division 2—Elevators

:

Coverage A and B : Nil.

Division 3—Products

:

Coverage A and B : Nil.

Division 4—Teams

:

Coverage A and B : Nil.

Division 5—Contractual

:

Coverage A and B : Nil.

Division 6—Independent Contractors

:

Coverage A and B : Nil.

Total Advance Premiima for Policy. $75.00

United States Fidelity and Guaranty Company
Baltimore, Maryland

(A Stock Insurance Company, Herein Called

the Company)

Does Hereby Agree with the Insured, named in

the declarations made a part hereof, in considera-

tion of the payment of the premium and of the

statements contained in the declarations and sub-

ject to the limits of liability, exclusions, conditions

and other terms of this policy

:

J
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Insuring Agreements

I. Coverage A—Bodily Injury Liability

To pay on behalf of the Insured all sums which

the Insured shall become obligated to pay by reason

of the liability imposed upon him by law for dam-

ages, including damages for care and loss of serv-

ices, because of bodily injury, including death at

any time resulting therefrom, sustained by any per-

son or persons, caused by accident and arising out

of the hazards hereinafter defined.

Coverage B—Property Damage Liability

To pay on behalf of the Insured all sums which

the Insured shall become obligated to pay by reason

of the liability imposed upon him by law for dam-

ages because of injury to or destruction of prop-

erty, including the loss of use thereof, caused by

accident and arising out of the hazards hereinafter

defined.

Definition of Hazards

Division 1. Premises—Operations

The ownership, maintenance or use of the prem-

ises, and all operations during the policy period

which are necessary or incidental thereto.

Division 2. Elevators

The ownership, maintenance or use, for the pur-

poses stated in the declarations, of any elevator

therein designated.

Division 3. Products

The handling or use of or the existence of any

condition in goods or products manufactured, sold,

handled or distributed by the Named Insured, if
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the accident occurs after the Insured has relin-

quished possession thereof to others and away from

premises owned, rented or controlled by the In-

sured; and operations covered under Divisions 1

and 6 of the Definition of Hazards, other than

pick-up and delivery and the existence of tools, un-

installed equipment and abandoned or unused ma-

terials, if the accident occurs after such operations

have been completed or abandoned at the place of

occurrence thereof and away from such premises.

Division 4. Teams

The ownership, maintenance or use, for the pur-

poses stated in the declarations, of vehicles for use

with draft animals, animals used to draw such

vehicles and saddle animals.

Division 5. Contractual

The express undertakings of the Named Insured

designated in the declarations.

Division 6. Independent Contractors

Operations performed by independent contractors

and omissions or supervisory acts of the Insured

in connection with work performed for the Named
Insured by independent contractors, except mainte-

nance or ordinary alterations and repairs on prem-

ises owned or rented by the Named Insured.

II. Defense, Settlement, Supplementary Payments

It is further agreed that as respects insurance

afforded by this policy the Company shall

(a) defend in his name and behalf any suit

against the Insured alleging such injury or de-

struction and seeking damages on account thereof,

i



vs. U. S. Fidelity & Guaranty Co., et al. 45

even if such suit is groundless, false or fraudulent;

but the Company shall have the right to make such

investigation, negotiation and settlement of any
claim or suit as may be deemed expedient by the

Company

;

(b) pay all premiums on bonds to release at-

tachments for an amount not in excess of the ap-

plicable limit of liability of this policy, all premiums
on appeal bonds required in any such defended suit,

but without any obligation to apply for or furnish

such bonds, all costs taxed against the Insured in

any such suit, all expenses incurred by the Com-
pany, all interest accruing after entry of judgment

until the Company has paid, tendered or deposited

in court such part of such judgment as does not

exceed the limit of the Company's liability thereon,

and expenses incurred by the Insured, in the event

of bodily injury, for such immediate medical and

surgical relief to others as shall be imperative at

the time of accident.

The Company agrees to pay the amount incurred

under Divisions (a) and (b) of this section in addi-

tion to the applicable limit of liability of this policy.

III. Definition of "Insured"

The imqualified word ''Insured" wherever used

includes not only the Named Insured but also any

partner, executive officer or director thereof while

acting within the scope of his duties as such.

IV. Automatic Insurance for Additional Prem-

ises; Elevators and Operations

If the Named Insured (a) acquires ownership or

control of other premises or (b) undertakes opera-
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tions not insured by this policy, such insurance as

is afforded under Division 1 of the Definition of

Hazards applies also to such premises and opera-

tions; and if elevators are newly installed at the

premises or are in existence at other premises of

which the Named Insured acquires ownership or

control, such insurance as is or can be afforded

under Division 2 of the Definition of Hazards

applies to such elevators but not in excess of the

limits of liability for Division I thereof if no limits

of liability for said Division 2 are stated in the

declarations. The provisions of this paragraph do

not apply:

(a) unless the Named Insured notifies the Com-

pany within fifteen days following the date of such

acquisition or installation or undertaking of opera-

tions
;

(b) to any loss against which the Named In-

sured has other valid and collectible insurance;

(c) to aircraft; or to boats, motor vehicles or ve-

hicles for use therewith, or the loading or unloading

thereof, while away from such other premises ; or to

liability assumed by the Insured under any contract

or agreement; or to liability with respect to which

insurance is or can be afforded under Division 3

of the Definition of Hazards.

V. Policy Period, Territory

This policy applies only to accidents which occur

during the policy period within the United States

of America, Canada or Newfoundland.
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Exclusions

This policy does not apply:

(a) under Division 1 of the Definition of Haz-

ards, to the ownership, maintenance or use of air-

craft by or in the interest of the Insured; or to

elevators at premises owned, rented or controlled

by the Insured; or to dogs, draft or saddle animals,

boats, vehicles of any kind other than hand trucks,

push carts and bicycles, or the loading or unloading

thereof, while away from the premises, unless

specifically declared and described in this policy

and premium charged therefor; or to liability with

respect to which insurance is or can be afforded

under Division 6 of the Definition of Hazards;

(b) under Division 2 of the Definition of Haz-

ards, to structural alterations, new construction or

demolition operations;

(c) under Divisions 1 and 3 of the Definition of

Hazards, to the ownership or maintenance of signs,

or to machinery, equipment or other property

rented to or located for use by others, or to opera-

tions in connection therewith, away from the prem-

ises, unless such property is specifically declared

and described in this policy and premium charged

therefor

:

(d) under Divisions 1 and 6 of the Definition of

Hazards, to liability with respect to which insur-

ance is or can be afforded under Division 3 of the

Definition of Hazards; or to operations on or from

other premises which are owned, rented or con-

trolled by the Insured

;

(e) under Divisions 1, 2, 4 and 6 of the Defini-
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tion of Hazards, to liability assumed by the Insured

under any contract or agreement, or under Division

3 to liability of others assumed by the Insured un-

der any contract or agreement;

(f) under Coverage A, to bodily injury to or

death of any employee of the Insured while en-

gaged in the business of the Insured, or to any

obligation for which the Insured may be held liable

under any workmen's compensation law;

(g) under Coverage B, with respect to Divisions

1, 3, 4, 5 and 6 of the Definition of Hazards, to

injury to or destruction of property owned, rented,

occupied or used by or in the care, custody or con-

trol of the Insured ; and with respect to Division 2,

to injury to or destruction of property owned,

rented, occupied or used by the Insured

;

(h) under Coverage B, with respect to Division

1 of the Definition of Hazards, to injury to or

destruction of buildings or contents thereof caused

by the discharge, leakage or overfiow of water or

steam from plumbing, heating, refrigerating or air

conditioning systems, elevator tanks or cylinders,

stand-pipes for fire hose, or industrial or domestic

appliances, or any substance from automatic sprin-

kler systems, or by the collapse or fall of tanks or

the component parts or supports thereof which

form a part of automatic sprinkler systems, or by

rain or snow admitted directly to the building in-

terior through defective roofs, leaders or spouting,

or open or defective doors, windows, skylights, tran-

soms or ventilators, in so far as any of these occur

on or from premises owned or rented by the Named
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Insured, unless specifically declared and described

in this policy and premium charged therefor;

(i) under Coverage B, with respect to Division

3 of the Definition of Hazards, to injury to or

destruction of goods, products or completed work
out of which the accident arises

;

(j) under Coverage B, with respect to Division

1 of the Definition of Hazards, to injury to or

destruction of wires, conduits, pipes, mains, sewers

or other similar property, or any apparatus in con-

nection therewith, below the surface of the ground,

or injury to or destruction of property resulting

therefrom, arising from the use of contractors'

mechanical equipment operated for the purpose of

excavating or drilling in streets or highways;

(k) under Coverage B, with respect to Division

1 of the Definition of Hazards, to injury to or

destruction of property caused by the collapse of

or structural injury to any building or structure

due (a) to excavation, pile driving or caisson work

or (b) to moving, shoring, underpinning, raising or

demolition of any building or structure or removal

or rebuilding of any structural support thereof,

unless specifically declared and described in this

policy and premium charged therefor:

(1) under Coverage B, with respect to Division

1 of the Definition of Hazards, to injury to or

destruction of property caused by blasting or ex-

plosions, other than explosions of air or steam ves-

sels or piping under pressure, prime movers, ma-

chinery or power transmitting equipment, unless

specifically declared and described in this policy

and premium charged therefor.
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Conditions

The conditions, except condition 6, apply to all

coverages. Condition 6 applies only to the coverage

noted thereunder.

1. Premium
The premiima bases and rates for the hazards

described in the declarations are stated therein.

Premium bases and rates for hazards not so de-

scribed are those applicable in accordance with the

manuals in use by the Company.

The premium stated in the declarations is an

estimated premium only. Upon termination of this

policy, the earned premium shall be computed in

accordance with the Company's rules, rates, rating

plans, premiums and minimum premiums applica-

ble to this insurance. If the earned premium thus

computed exceeds the estimated advance premium

paid, the Named Insured shall pay the excess to

the Company; if less, the Company shall return to

the Named Insured the unearned portion paid by

such Insured.

When used as a premium basis

:

(1) The word '*remuneration" shall mean

the entire remimeration earned during the pol-

icy period by all employees of the Named
Insured, other than drivers and chauffeurs,

subject with respect to each executive officer to

a maximum and a minimum remuneration of

$100 and $30 per week, and the remuneration

of each proprietor at a fixed amount of $2,000

per annum;

(2) The word ''cost" shall mean the total
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cost of all operations performed for the Named
Insured during the policy period by independ-

ent contractors on each separate project, in-

cluding materials used or delivered for use

except maintenance or ordinary alterations and

repairs on premises owned or rented by the

Named Insured;

(3) The word *' sales" shall mean the gross

amount of money, including taxes, charged for

all goods and products sold or distributed by

the Named Insured during the policy period.

(4) The word ^'receipts" shall mean the

gross amount of money, including taxes, charged

by the Named Insured for such operations by

the Named Insured or by others during the

policy period as are rated on a receipts basis.

The Named Insured shall maintain for each haz-

ard records of the information necessary for pre-

mium computation on the basis stated in the decla-

rations.

Ite7n 4.

Coverages and Divisions selected and premium

charges for same:
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Minimum Premiums

Div. 1

Coverage A: 25.03

Coverage B:

Div. 2

Div. 3

Div. 4

Div. 5

Div. 6

Total Advance Premiums $75.00

Item 5.

The Named Insured does not use the premises

for any undisclosed purposes, and does not conduct

any business operations at any undisclosed location,

except as herein stated:

No Exceptions.

Item 6.

The Named Insured does not own or maintain

any signs, or rent to or locate for use by others

any machinery, equipment or other property, or

conduct any operations in connection therewith,

away from the premises, except as herein stated:

No Exceptions.
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Item 7.

No insurer has canceled any similar insurance

issued to the Named Insured during the past year,

except as herein stated:

No Exceptions.

Vehicle Exclusion

It is agreed:

1. that the reference in Exclusion (a) of the

policy to ''vehicles while away from the premises"

shall not apply to the following described equip-

ment except while towed by or carried on a power

driven vehicle not so described:

crawler-type (continuous tread) tractors, ditch

or trench diggers, power cranes or shovels,

graders, scrapers, rollers, well-drilling machin-

ery, asphalt spreaders, concrete mixers, mixing

and finishing equipment for highway work,

other than concrete mixers of the mix-in-transit

type, farm implements; and, if not subject to

motor vehicle registration, farm tractors or

trailers, and equipment used principally on the

insured premises;

2. that when this endorsement is attached to a

Schedule Liability Policy (Manufacturers or Con-

tractors Form), (a) the phrase "except public ways

used in common with others" in Condition 3(b)
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shall not apply to such equipment, and (b) the

payroll of operators of such equipment shall be

considered '

' remimeration. '

'

This endorsement, effective as of September 29,

1947, forms a part of Policy No. SMC—86064

issued to Headrick and Brown Co. by the United

States Fidelity and Guaranty Company of Balti-

more, Maryland.

/s/ E. ASHBURY DAVIS,
President.

/s/ C. J. FITZPATRICK,
Secretary.

Countersigned

:

/s/ C. C. LLOYD,
Authorized Representative.

C. & L. 1177

Overtime and Limitation of

Remuneration Endorsement

It is agreed that:

1. If the Employer's books are maintained so

as to show separately, by employee and by classes

of work covered by the Policy,

(a) the remuneration earned at regular

rates of pay for total hours worked, and

(b) extra remuneration earned for overtime

the remuneration upon which premium for the

Policy is based shall include all remuneration speci-

fied in subdivision (a) foregoing and shall not

include any of the remuneration specified in sub-

division (b) foregoing.
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2. If the Employer's books are maintained so

as to show separately, by employee and by classes of

work covered by the Policy,

(a) the remuneration earned at regular

rates of pay for those hours worked when

there is no overtime, and

(b) the remuneration earned at regular

rates of pay and for overtime for those hours

worked when there is overtime

the remuneration upon which the premium for the

Policy is based shall include all remuneration speci-

fied in subdivision (a) and two-thirds of the remu-

neration specified in subdivision (b) foregoing.

3. ** Overtime" means those hours worked when

there is an increase in rate of pay because of holi-

days, Saturdays, Sundays, the number of days

worked in any one week, or the number of hours

worked in any one day.

4. If the Employer's books are maintained so

as to show separately, by employee and by classes

of work covered by the Policy, the total remunera-

tion earned by all employees whose individual aver-

age weekly remuneration for the total time worked

during the Policy Period exceeds $100 per week

after deductions, if any, permitted under the pro-

visions of Paragraph 1 or 2 foregoing have been

made, there shall be excluded from the remunera-

tion upon which the premium for the Policy is

based that part of the remuneration of each such

employee that is in excess of an average weekly

remuneration of $100 per week. A part of a week
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shall be considered as a full week in determining

the average weekly remuneration.

If this Employer is a corporation, the provisions

of the foregoing paragraph do not apply to the

remuneration of the President, any Vice-President,

Secretary, Treasurer and other executive officers

elected or appointed in accordance with the charter

and bylaws of such corporation.

Paragraphs 1, 2 and 3 of this endorsement are

not applicable to remuneration earned for stevedor-

ing operations.

This endorsement, e:ffective as of September 29,

1947, forms a part of policy No. SMC—86064 issued

to Headrick and Bro\^n Co. by the United States

Fidelity and Guaranty Company of Baltimore,

Maryland.

/s/ E. ASHBURY DAVIS,
President.

/s/ C. J. FITZPATRICK,
Secretary.

[In margin] It is hereby agreed that coverage

for "sickness and disease" is included in the defini-

tion of "bodily injuries."

2. Inspection and Audit

The Company shall be permitted to inspect the

premises, operations and elevators and to examine

and audit the Insured's books and records at any

time during the policy period and any extension

thereof and within one year after the final termina-

tion of this policy, as far as they relate to the pre-

mium bases of this policy.
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3. Premises Defined

The unqualified word '^premises" wherever used

in this policy shall mean (a) the premises desig-

nated in the declarations including buildings and

structures thereon and the ways immediately adjoin-

ing and (b) when a territory is designated in the

declarations in addition to a specific location, places

within said territory while used by or on behalf of

the Named Insured, except public ways used in

common with others.

4. Elevator Defined

The word "elevator" wherever used in this policy

shall mean any hoisting or lowering device operated

between floors or landings and all appliances thereof

including any car, platform, shaft, hoistway, stair-

way, runway, power equipment and machinery.

Neither a hoist outside a building, without a plat-

form or mechanical power, nor a hod or material

hoist used in structural alterations, new construc-

tion or demolition operations, nor a dumbwaiter

used exclusively for carrying property and having

a floor area of not more than nine square feet, is an

"elevator."

5. Assault and Battery

Assault and battery shall be deemed an accident

unless committed by or at the direction of the In-

sured.

6. Limits of Liability—Coverage A
The limit of bodily injury liability stated in the

declarations as applicable to "each person" is the

limit of the Company's liability for all damages, in-



vs, U. S. Fidelity dt Guaranty Co., et al. 59

eluding damages for care and loss of services, aris-

ing out of bodily injury, including death at any time

resulting therefrom, sustained by one person in any

one accident ; the limit of such liability stated in the

declarations as applicable to ''each accident" is,

subject to the above provision respecting each per-

son, the total limit of the Company's liability for all

damages, including damages for care and loss of

services, arising out of bodily injury, including

death at any time resulting therefrom, sustained by

two or more persons in any one accident. Under

Division 3 of the Definition of Hazards, if goods or

products from one prepared or acquired lot shall

produce bodily injury to or death of more than one

person, all bodily injuries and deaths proceeding

from such common cause shall be considered as aris-

ing out of one accident.

7. Limits of Liability

The inclusion herein of more than one Insured

shall not operate to increase the limits of the Com-

pany's liability.

The limit of liability, if any, stated in the declara-

tions as "aggregate" is the total limit of the Com-

pany's liability, for the coverage imder which and

for the division of hazards opposite which said limit

is stated on account of all accidents which occur dur-

ing the policy period, but with respect to operations

away from premises owned or rented by the Named

Insured said limit shall apply separately to each proj-

ect under Divisions 1 and 6 of the Definitions of

Hazards.

8. Notice of Accident

Upon the occurrence of an accident written notice
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shall be given by or on behalf of the Insured to the

Company or any of its authorized agents as soon as

practicable. Such notice shall contain particulars

sufficient to identify the Insured and also reasonably

obtainable information respecting the time, place

and circumstances of the accident, the names and ad-

dresses of the injured and of available witnesses.

9. Notice of Claim or Suit

If claim is made or suit is brought against the

Insured, the Insured shall immediately forward to

the Company every demand, notice, summons or

other process received by him or his representative.

10. Assistance and Cooperation of the Insured

The Insured shall cooperate with the Company

and, upon the Company's request, shall attend hear-

ings and trials and shall assist in effecting settle-

ments, securing and giving evidence, obtaining the

attendance of witnesses and in the conduct of suits

;

and the Company shall reimburse the insured for

expenses, other than loss of earnings, incurred at

the Company's request. The Insured shall not, ex-

cept at his own cost, voluntarily make any payment,

assume any obligation or incur any expense other

than for such immediate medical and surgical relief

to others as shall be imperative at the time of acci-

dent.

11. Action Against Company

No action shall lie against the Company, unless,

as a condition precedent thereto, the Insured shall

have fiilly complied with all of the terms of this

policy, nor until the amount of the Insured's obli-
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gation to pay shall have been finally determined

either by judgment against the Insured after actual

trial or by written agreement of the Insured, the

claimant, and the Company.

Any person or his legal representative who has

secured such judgment or written agreement shall

thereafter be entitled to recover under the terms of

this policy in the same manner and to the same ex-

tent as the Insured. Nothing contained in this pol-

icy shall give any person or organization any right

to join the Company as a co-defendant in any action

against the Insured to determine the Insured's

liability.

Bankruptcy or insolvency of the Insured or of

the Insured's estate shall not relieve the Company of

any of its obligations hereunder.

12. Other Insurance

If the Insured has other insurance against a loss

covered by this policy the Company shall not be

liable under this policy for a greater proportion of

such loss than the applicable limit of liability stated

in the declarations bears to the total applicable limit

of liability of all valid and collectible insurance

against such loss.

13. Subrogation

In the event of any payment under this policy the

Company shall be subrogated to all the Insured's

rights of recovery therefor and the Insured shall

execute all papers required and shall do everything

that may be necessary to secure such rights.
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14. Changes

This policy shall not be altered, amended, nor its

terms in any manner waived except by endorsement

attached hereto, signed by an officer of the Company.

15. Assignment

No assignment of interest under this policy shall

bind the Company until its consent is endorsed

hereon; if, however, the Named Insured shall die

or be adjudged bankrupt or insolvent within the

policy period, this policy unless canceled, shall, if

written notice be given to the Company within

thirty days after the date of such death or adjudica-

tion, cover the Named Insured's legal representative

as the Named Insured.

16. Cancellation

This policy may be canceled by the Named In-

sured by mailing written notice to the Company

stating when thereafter such cancellation shall be

effective. This policy may be canceled by the Com-

pany by mailing written notice to the Named In-

sured at the address shown in this policy stating

when not less than five days thereafter such cancela-

tion shall be effective. The mailing of notice as

aforesaid shall be sufficient proof of notice and the

insurance under this policy shall end on the effective

date and hour of cancelation stated in the notice.

Delivery of such written notice either by the Named

Insured or by the Company shall be equivalent to

mailing.

If the Named Insured cancels, earned premium

shall be computed in accordance with the customary
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short rate table and procedure. If the Company
cancels, earned premium shall be computed pro rata.

Premium adjustment may be made at the time can-

celation is effected and, if not then made, shall be

made as soon as practicable after cancelation be-

comes effective. The Company's check or the check

of its representative mailed or delivered as afore-

said shall be a sufficient tender of any refund of pre-

mium due to the Named Insured.

17. Declarations

By acceptance of this policy the Named Insured

agrees that the statements in the declarations are

his agreements and representations, that this policy

is issued in reliance upon the truth of such repre-

sentations, and that this policy embodies all agree-

ments existing between himself and the Company
or any of its agents relating to this insurance

Witness the signature of the President of the

Company, attested by the Secretary, but this policy

shall not be valid unless countersigned by a duly

authorized representative of the Company.

/s/ E. ASBURY DAVIS,
President.

/s/ C. J. PITZPATRICK,
Secretary.

Countersigned by

:

/s/ C. C. LLOYD,
Authorized Representative.

[Endorsed] : Filed April 6, 1949.
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[Title of District Court and Cause.]

AMENDMENT TO PETITION FOR
DECLARATORY JUDGMENT

Plaintiff amends its Petition for declaratory-

judgment herein, as of course, as follows:

I.

Amends Paragraph XV of the Petition by chang-

ing it to read as follows

:

XY.
That prior to the first day of April, 1948, on

which said day the defendant, Walter M. Church,

was injured in said alleged accident, Canadian In-

demnity Company, a corporation, defendant named

herein, had issued a certain liability policy known

as "Comprehensive Bodily Injury and Property

Damage Liability Policy," bearing number 3CPL-

1601 (which was in full force and effect on said

first day of April, 1948), to Thomas Rigging Com-

pany, defendant, a true copy of which said policy

is attached hereto marked ''Exhibit C" and by ref-

erence made a part hereof. Said policy among other

things provides in part as follows

:

The Canadian Indemnity Company

Does Hereby Agree with the named insured in

consideration of the premium, subject to the limits

of liability and other terms of this policy:

To Pay on behalf of the insured all sums which

the insured shall become obligated to pay by rea-
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son of the liability for damages imposed upon him

by law, Because of Coverage A—Bodily Injury,

Sickness or Disease including Death at any time

resulting therefrom, sustained by any person or per-

sons.

Defense, Settlement, Supplementary Payments

As respects such insurance as is afforded by the

other terms of this policy the company shall: (a)

defend in his name and behalf any suit against the

insured alleging such injury or destruction and

seeking damages on account thereof, even if such

suit is groundless, false, or fraudulent ; the company

shall have the exclusive right to settle any claim

or suit at its own cost at any time and, irrespective

of the amount of coverage hereunder or the amount

involved in any claim, suit, or judgment, shall have

the exclusive right of determination whether to set-

tle or to litigate the same, and whether or not to

appeal from an adverse judgment thereon.

Definitions

The following shall, for all purposes of this policy,

define the enumerated words

:

Insured—The unqualified word "insured" in-

cludes not only the named insured but also any per-

son while using an owned automobile or a hired

automobile, and any person or organization legally

responsible for the use thereof, provided the actual

use is with the permission of the named insured.

Automobile means a land motor vehicle, trailer

or semi-trailer (and the loading and unloading

thereof), which is owned, maintained or used by or

for the insured excepting contractors' equipment

and excepting vehicles or devices usually operated

on or by means of rails or tracks.
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Contractors' Equipment means concrete mixers

(not mix-in-transit type), crawler-type tractors,

farm machinery, ditch or trench diggers, power

shovels, graders, scrapers, rollers, well drilling ma-

chinery, asphalt spreaders, and mixing and finishing

equipment for highway work, pile drivers and

dredges, not being towed or carried by any power

driven vehicle other than the types enumerated in

this definition.

Owned Automobile means an automobile owned

in full or in part by or registered in the name of

the named insured or his or her spouse residing in

the same household.

Non-Owned Automobile means any other auto-

mobile.

Hired Automobile means a non-owned automobile

used under contract with the named insured pro-

vided such automobile is not owned in full or in

part by or registered in the name of an executive

officer if the named insured is a corporation, or an

employee or agent of the named insured who is

granted an operating allowance of any sort for the

use of such automobile.

Other Insurance—If at the time of an accident

there is any other insurance available to the insured

(in this or any other carrier) there shall be no in-

surance afforded hereunder as respects such acci-

dent except that if the applicable limit of liability

of this policy is in excess of the applicable limit

provided by the other insurance available to the

insured this policy shall afford excess insurance

over and above such other insurance in an amount
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sufficient to afford the insured a combined limit of

liability equal to tlie applicable limit of liability

afforded by this policy. It is further provided that

in respect of loss arising out of the operation,

maintenance or use of any non-owned automobile

other than a hired automobile, the applicable in-

surance afforded by this policy shall be excess over

and above such other available insurance. Insurance

under this policy shall not be construed to be con-

current or contributing with any other insurance

which is available to the insured.

Limits of Liability. Bodily Injuries—The limit of

bodily injury liability stated in the declarations as

:

(1) applicable to "each person" is the limit of the

company's liability for all damages arising out of

bodily injury, sickness or disease, including care,

loss of services, and death at any time resulting

therefrom, sustained by one person in any one ac-

cident or occurrence.

Pursuant to the provisions of said policy Cana-

dian Indemnity Company undertook to pay on be-

half of the insured all sums which the insured shall

become obligated to pay by reason of the liability

for damages imposed upon him by law in a sum
not to exeed One Hundred Thousand Dollars

($100,000.00) and arising from bodily injuries

caused by a single accident or occurrence ; that said

provision is in compliance with the provisions of

Chapter 367 of the Laws of 1919 of the State of

California, which statute is set forth in this the

plaintiff's petition beginning on Page 7, Line 25,

and by operation of law is an integral part of said

policy.
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II.

Amends Paragraph XVII to read as follows

:

XVII.

Plaintiff alleges that said Thomas Goff, defend-

ant, was unloading said truck as aforesaid and was

so acting with the permission of Thomas Rigging

Company, a corporation, defendant, the insured

named in said policy, and that said insurance policy

extends coverage to said Thomas Goff against the

liability imposed by law against him because of in-

juries suffered by Walter M. Church, defendant, on

the first day of April, 1948, as herein alleged in

that said policy provides in effect that Coverage A,

as defined in said policy, is for the benefit of anyone

unloading said truck with the permission of Thomas

Rigging Company in that said policy provides the

unqualified word "insured'' includes not only the

named insured but also any person while using an

owned automobile or any person or organization

being responsible for the use thereof, provided the

actual use is with the permission of the named in-

sured and that the term '^automobile" as defined

by said policy means a land motor vehicle, trailer

or semi-trailer and the loading or unloading thereof,

which is owned, maintained or used by or for the

insured.

/s/ HORACE W. B. SMITH,

/s/ BURTON L. WALSH,
Attorneys for Plaintiff.

Duly verified.
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EXHIBIT C

Comprehensive Bodily Injury and Property

Damage Liability Policy

No. 3CPL1601

The Canadian Indemnity Company
Winnipeg

Please Read Your Policy

Insured and Address

Thomas Rigging Company

1505 62nd Street

Emeryville, California

Expires November 15, 1948

Agent and Address

C. J. BENTON
Berkeley, California.

Declarations

1. The named insured is : Thomas Rigging Com-

pany, a Corporation.

2. Names of executives or co-partners to be in-

sured as individuals : None.

3. Post office address of insured: 1505 62nd

Street, Emeryville, California.

4. The policy period shall be from November

15, 1947, to November 15, 1948, at 12 :01 a.m. standard

time, at the insured's above-designated post office

address as to each of said dates.

5. Policy is subject to Annual audit.
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6. Named insured's principal business opera-

tions are: Rigging & Moving Heavy Equipment.

7. The insurance afforded is only with respect

to such and so many of the following coverages as

are indicated by the word "included" as set oppo-

site thereto. The limit of each such coverage shall

be as stated herein, subject to all of the terms of

the policy having reference thereto.
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Total Provisional Premium $4,195.97

9. Provisional deposit premimn: $4,195.97 pay-

able in advance. $ on the first anniversary.

$ on the second anniversary. Premiums for

automobile coverages (if included) for the first and

second anniversaries to be determined.

10. Insured's records are kept and may be au-

dited at above post office address or at :

11. No insurer has cancelled or declined any

bodily injury or property damage liability insur-

ance for the named insured during the past year,

except: No Exceptions.

Date of issue: 11/6/47.

Countersigned by:

/s/ C. J. BENTON,
Authorized Representative.

Form 114 Rev. B 4750 12-45 W.L.

The Canadian Indemnity Company

Does Hereby Agree with the named insured, in con-

sideration of the premium, subject to the limits

of liability and other terms of this policy:

To Pay on behalf of the insured all sums

which the insured shall become obligated to pay

by reason of the liability for damages (1) im-

posed upon him by law or (2) assumed or

retained by him under any warranty of goods

or products, or under any contract or agree-

ment wholly in writing which liability, without

such contract or agreement, would not attach

Because of

—
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Coverage A—Bodily Injury, Sickness or

Disease, including Death at any time resulting

therefrom, sustained by any person or persons

;

Coverage B—Injury to or Destruction of

Property, including loss of use thereof, arising

out of the ownership, maintenance or use of

any Automobile

;

Coverage C—Injury to or Destruction of

Property of Others, including loss of use

thereof, caused by accident and arising from

exposures not described in Coverage B.

Defense Settlement, Supplementary Payments

—

As respects such insurance as is afforded by the

other terms of this policy the company shall: (a)

defend in his name and behalf any suit against the

insured alleging such injury or destruction and

seeking damages on account thereof, even if such

suit is groundless, false, or fraudulent; the com-

pany shall have the exclusive right to settle any

claim or suit at its own cost at any time and,

irrespective of the amount of coverage hereunder

or the amount involved in any claim, suit, or judg-

ment, shall have the exclusive right of determina-

tion whether to settle or to litigate the same, and

whether or not to appeal from an adverse judgment

thereon; (b) pay all premiums on bonds to release

attachments for an amount not in excess of the

applicable limit of liability of this policy, all pre-

miums on appeal bonds required in any such de-

fended suit, but without any obligation to apply

for or furnish such bonds, all costs taxed against
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the insured in any such suit, all expenses incurred

by the company, all interest accruing after entry of

judgment until the company has paid, tendered or

deposited in court such part of such judgment as

does not exceed the limit of the company's liability

thereon, and any expense incurred by the insured,

in event of bodily injury, sickness or disease for

such immediate medical and surgical relief to others

as shall be imperative at the time of accident, or

occurrence; (c) reimburse the insured for all rea-

sonable expenses, other than loss of earnings, in-

curred at the company's request; (d) as respects

automobiles covered hereunder, the company shall

pay the cost of bail bonds, but without obligation

to apply for or furnish such bonds. The company's

liability under this insuring agreement with respect

to each bond shall not exceed the usual charges of

surety companies for such bond nor $100.

Policy Period, Territory—This policy applies only

to accidents or occurrences which originate during

the policy period within North America or any pos-

session or territory of the United States of America

wherever located, and as respects any automobile,

also while the automobile is being transported be-

tween ports within said territory. Provided, how-

ever, if the named insured is an individual this

policy shall apply anywhere in the world with re-

spect to exposures other than automobile or business

activities of the insured.

Exclusions—The company shall not be required

to perform any of the obligations specified in any
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of the agreements of this policy as respects the

exclusions. The exclusions are:

under coverage A, (1) bodily injury, sickness,

disease or death of any employee of the insured

while engaged in the employment of the insured

(other than domestic employment), excepting lia-

bility assumed or retained under written contract

or agreement with a party other than any employee

or association of employees, (2) any obligation for

which the insured, or an insurer of the insured, may
be held liable under any workmen's compensation

or industrial insurance law, plan or agreement;

under coverages A and C, ownership, operation,

maintenance or use of aircraft by or in the interest

of the insured, except that miniature model aircraft

shall be covered, and travel in the sole capacity of

non-operating guest or passenger in aircraft which

is not owned, operated, chartered, or hired by or in

the interest of the insured shall be covered

;

under coverage B, injury to or destruction of prop-

erty owned by the insured; any automobile rented

to or in charge of the insured; any property while

being transported by the insured or while under his

control or direction relative to its transportation

;

under Coverage C, (1) injury to or destruction of

property which is rented or leased to the insured,

or in the care or custody of the insured for con-

struction, repair, storage, or sale; (2) as respects

products: injury to or destruction of goods, prod-

ucts, containers, alienated premises or completed

work out of which the accident arises.
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Definitions—the following shall, for all purposes

of this policy, define the enumerated words

:

Insured—The unqualified word "insured" in-

cludes not only the named insured but also (1) the

spouse of such named insured if a resident of the

same household, (2) any partner, executive officer,

director or stockholder thereof while acting within

the scope of his duties for the partnership or cor-

poration, (3) any executive officer, director or stock-

holder who owns or financially controls the named

corporation and who owns and leases or rents to the

said corporation all or any part of any insured

premises as respects his interest as landlord for

such part of such premises, (4) any person while

using an owned automobile or a hired automobile,

and any person or organization legally responsible

for the use thereof, provided the actual use is with

the permission of the named insured, and also any

executive officer of the named insured with respect

to the use of a non-owned automobile in the business

of the named insured. The provisions of section (4)

of this paragraph with respect to any person or

organization other than the named insured do not

apply: (a) to injury to, sickness, disease, or death

of any person who is a named insured; (b) with

respect to the automobile while used with any trailer

not covered by like insurance in the company; or

with respect to any trailer covered by this policy

while used with any automobile not covered by like

insurance in the company; (c) to any person or

organization, or to any agent or employee thereof,

operating an automobile repair shop, public garage,
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sales agency, service station, or public parking

place, with respect to an accident or occurrence

arising out of the operation thereof; (d) to any

employee with respect to injury to, sickness, disease

or death of another employee of the same employer

injured in the course of such employment in an

occurrence arising out of the maintenance or use

of the automobile in the business of such employer;

(e) with respect to any hired automobile, to the

owner thereof or any employee of such owner. The

employer of the named insured or his spouse shall

be an insured for the operation of any private pas-

senger automobile operated in the business of the

employer except with respect to any automobile

owned in full or in part by such employer or reg-

istered in his name or hired by him as part of a

frequent use of hired automobiles.

Automobile means a land motor vehicle, trailer

or semi-trailer (and the loading or unloading

thereof), which is owned, maintained or used by or

for the insured, excepting contractors' equipment,

and excepting vehicles or devices usually operated

on or by means of rails or tracks

;

Contractors' Equipment means concrete mixers

(not "mix-in-transit" type), crawler-type tractors,

farm machinery, ditch or trench diggers, power

shovels, graders, scrapers, rollers, well drilling ma-

chinery, asphalt spreaders, and mixing and finish-

ing equipment for highway work, pile drivers and

dredges, not being towed or carried by any power

driven vehicle other than the types enumerated in

this definition;
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Owned Automobile means an automobile owned

in full or in part by or registered in the name of the

named insured or his or her spouse residing in the

same household

;

Non-Owned Automobile means any other automo-

bile;

Hired Automobile means a non-owned automobile

used under contract with the named insured pro-

vided such automobile is not owned in full or in part

by or registered in the name of an executive officer

if the named insured is a corporation, or an em-

ployee or agent of the named insured who is granted

an operating allowance of any sort for the use of

such automobile;

Products means the exposure arising out of (a)

any warranty of, the handling or use of, or the

existence of any condition in, goods, products, or

containers manufactured, sold, handled or dis-

tributed by the insured when the accident occurs

after the insured has relinquished possession of such

goods, products, or containers to others and away

from premises owned by, rented to, or controlled

by the insured (excepting loading or unloading of

automobiles owned, maintained or used by the in-

sured)
;

(b) operations when the accident occurs

after such operations have been completed or

abandoned at the place of occurrence of the accident

and away from premises owned by, rented to, or

controlled by the insured (excepting accidents

caused by or arising out of pick-up and delivery

operations, the loading or unloading of automobiles

owned, maintained or used by the insured, the
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existence of tools, the existence of uninstalled equip-

ment, or the existence of abandoned or unused ma-

terial) ; the erroneous delivery of one commodity

for another, including, by way of illustration, but

without limitation, the delivery of gasoline for oil

or oil for gasoline, or the delivery of gasoline or oil

into the wrong tank or container, is not a '^pick-up

or delivery operation"; (c) the use of, or the exist-

ence of any condition in, premises conveyed or

transferred to others by the insured when the ac-

cident occurs after the insured has relinquished

possession thereof to others

;

All Other Exposures means exposures not defined

in lines 43 to 64, inclusive.

Other Insurance—If at the time of an accident

there is any other insurance available to the insured

(in this or any other carrier) there shall be no in-

surance afforded hereunder as respects such acci-

dent except that if the applicable limit of liability

of this policy is in excess of the applicable limit

provided by the other insurance available to the

insured this policy shall afford excess insurance

over and above such other insurance in an amount

sufficient to afford the insured a combined limit of

liability equal to the applicable limit of liability

afforded by this policy. It is further provided that

in respect of loss arising out of the operation,

maintenance or use of any non-owned automobile

other than a hired automobile, the applicable in-

surance afforded by this policy shall be excess over

and above such other available insurance. Insurance

under this policy shall not be construed to be con-
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current or contributing with any other insurance

which is available to the insured.

Gross Liability—The inclusion of more than one

corporation, person, organization, firm or entity as

insured under this policy shall not in any way affect

the rights of any such corporation, person, organi-

zation, firm or entity either as respects any claim,

demand, suit or judgment made or brought by or

in favor of any other insured, or by or in favor

of any employee of such other insured. This policy

shall protect each corporation, person, organization,

firm or entity in the same manner as though a

separate policy had been issued to each ; but nothing

herein shall operate to increase the company's lia-

bility as set forth elsewhere in this policy beyond

the amount or amounts for which the company

would have been liable if only one person or interest

had been named as insured.

Parity of Rights—The limits of liability pro-

vided by this policy shall be applied for the benefit

of those entitled to protection hereunder in the fol-

lowing order: (a) the named insured, (b) the named

additional insureds, if any, (c) partners, executive

officers, directors and stockholders, (d) others en-

titled to benefits hereunder.

Notice of Accident, Claim or Suit—When an ac-

cident occurs written notice shall be given by or on

behalf of the insured to the company or any of its

authorized agents as soon as practicable. Such notice

shall contain particulars sufficient to identify the

insured and also reasonably obtainable information

respecting the time, place and circumstances of the
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accident, the names and addresses of the injured

and of available witnesses, and information respect-

ing applicable insurance available to the insured at

the time of the accident. If claim is made or suit

is brought against the insured, the insured shall

immediately forward to the company every demand,

notice, summons or other process received by him

or his representative.

Assistance and Cooperation of Insured—The in-

sured shall cooperate with the company, and, upon

the company's request, shall submit to examination

under oath by any person named by the company

and subscribe the same; shall attend hearings and

trials and shall assist in effecting settlements, secur-

ing and giving evidence, obtaining the attendance

of witnesses, and in the conduct of suits. The in-

sured shall not, except at his own cost, voluntarily

make any payment, assume any obligation, or incur

any expense other than for such immediate medical

and surgical relief to others as shall be imperative

at the time of the accident.

Limits of Liability. Bodily Injuries—The limit of

bodily injury liability stated in the declarations as:

(1) applicable to ''each person" is the limit of the

company's liability for all damages arising out of

bodily injury, sickness or disease, including care,

loss of services, and death at any time resulting

therefrom, sustained by one person in any one ac-

cident or occurrence, (2) applicable to "each occur-

rence" or "each accident" is, subject to the above

provisions respecting each person, the total limit

of the company's liability for all damages arising
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out of bodily injury, sickness or disease, including

care, loss of services, and death at any time result-

ing therefrom, sustained by two or more persons in

any one accident or occurrence, (3) ''aggregate"

is the total limit of the company's liability for the

coverage and exposure for which said limit is stated,

on account of all accidents which occur during one

twelve month period from the inception or anni-

versary date within the policy period.

Property Damage—The limit of property damage

liability stated in the declarations as: (1) applicable

to "each occurrence" or "each accident" is the

limit of the company's liability for all damages be-

cause of injury to or destruction of property, in-

cluding the loss of use thereof, arising out of any

one accident or occurrence, (2) "aggregate opera-

tions" is the total limit of the company's liability

for all damages arising out of injury to or destruc-

tion of property, including the loss of use thereof,

caused by premises or operations rated upon a re-

muneration premium basis, (3) "aggregate protec-

tive" is the total limit of the company's liability for

all damages arising out of injury to or destruction

of property, including the loss of use thereof,

caused by operations performed for the insured by

independent contractors, (4) "aggregate contrac-

tual" is the total limit of the company's liability for

all damages arising out of injury to or destruction

of property, including the loss of use thereof, on

account of all accidents which occur during the

actual execution of and during the prosecution of

work in connection with any one contract or agree-
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ment such as described in section (2) of agree-

ment 1.

For the purpose of application of limits of lia-

bility for Products, subdivision (a), lines 54, 55, 56,

if merchandise or products from one prepared or

acquired lot shall, after the sale or distribution,

produce injury to, sickness, disease, or death of

more than one person, or injury to or destruction

of property of more than one person, such injuries

to all persons proceeding from that common cause

shall be considered as constituting one accident.

Premium charged at inception of this policy is

based upon insurance exposures arising from the

insured's existing operations; because of possible

change in, extension or curtailment of said opera-

tions during the policy period the premium must

be provisional only. Actual premium shall be com-

puted by applying the company's rates, where ap-

plicable, for the period of exposure, to such of the

following as may be the basis of premium computa-

tion in accordance with the company's rules and

rates applicable to the insurance afforded by the

policy: (1) total remuneration earned by employees

of insured, subject to a maximum of $100 per week

and a minimum of $30 per week for each executive

officer, and to a fixed remuneration of $2000 per

annum for each proprietor or partner; (2) each

100 square feet of floor area, each lineal foot of

street frontage; (3) each elevator, escalator; (4)

gross amount of money, including taxes, charged for

all goods and products sold or distributed by in-

sured; (5) each written contract or agreement as-
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suming or retaining liability
; (6) total cost of work

performed for insured by independent contract (in-

cluding cost of labor and material used in the exe-

cution of such work)
; (7) each licensed owned

automobile; (8) number of insured's employees; (9)

amount expended or received for the hiring or leas-

ing of automobiles; (10) such other rating plans

as may apply to the exposures covered by this

policy.

Upon termination of this policy or at the end of

each annual period, or as agreed upon, earned pre-

mium for this policy shall be computed as provided

for herein. Premium for this policy shall be modi-

fied as respects exposures covered by other insur-

ance carried by the insured and in effect during

this policy period, provided the insured shall dis-

close to the company complete information respect-

ing such other insurance within the policy period,

upon termination of this policy or within one year

thereafter.

In the event the information developed by audit

or statement discloses that actual earned premium

based upon actual exposures existing or arising dur-

ing said period, is in excess of the provisional de-

posit premium charged for said period, the insured

shall immediately pay to the company the additional

premium for such excess; if less, the company shall

refund the excess of premium paid over and above

the sum of the applicable minimmn premiums.

Rates and premiums used by the company shall be

those in force and applicable to the exposure at the

time it arises. Detail of premium make-up not ap-
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pearing in the policy shall be available at all times

to the insured upon his request to his agent or the

company.

Action Against Company—No action shall lie

against the company unless, as a condition precedent

thereto, the insured shall have fully complied with

all the terms of this policy, nor until the amount of

the insured's obligation to pay shall have been

finally determined either by judgment against the

insured after actual trial or by written agreement

of the insured, the claimant and the company. Said

judgment shall not be deemed final, if an appeal be

prosecuted therefrom, until the suit shall have been

finally determined on appeal. Any person or organi-

zation or the legal representative thereof who has

secured such judgment or written agreement shall

thereafter be entitled to recover under this policy

to the extent of the insurance afforded by this

policy. Nothing contained in this policy shall give

any person or organization any right to join the

company as a co-defendant in any action against

the insured to determine the insured's liability.

Bankruptcy or insolvency of the insured or of the

insured's estate shall not relieve the company of

any of its obligations hereunder. If any person or

his legal representative shall obtain final judgment

against the insured because of any such injuries,

and execution thereon is returned unsatisfied by

reason of bankruptcy, insolvency or any other cause,

or if such judgment is not satisfied within thirty

days after it is rendered then such person or his

legal representative may proceed against the com-

k
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pany to recover the amount of such judgment,

either at law or in equity, but not exceeding the

limit of this policy applicable thereto.

Subrogation—In the event of any pajrment under

this policy, the company shall be subrogated to all

the insured's rights of recovery therefor against

any person or organization and the insured shall

execute and deliver instruments and papers and do

whatever else is necessary to secure such rights. The

insured shall do nothing after loss to prejudice

such rights.

Changes—Notice to any agent or knowledge pos-

sessed by any agent or by any other person shall

not effect a waiver or a change in any part of this

policy or estop the company from asserting any

right under the terms of this policy; nor shall the

terms of this policy be waived or changed except

by endorsement issued to form a part of this policy,

signed by an executive officer of the company.

Assignment—Assignment of interest under this

policy shall not bind the company until its consent

is endorsed hereon; if, however, the named insured

shall die or be adjudged bankrupt or insolvent

within the policy period, this policy, unless can-

celed, shall, if written notice be given to the com-

pany within sixty days after the date of such death

or adjudication, cover (1) the named insured's legal

representative as the named insured, and (2) sub-

ject otherwise to the provisions of part (4), lines

29 to 39, inclusive, any person having proper

temporary custody of any owned automobile or

hired automobile, as an insured, until the appoint-
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ment and qualification of such legal representative

but in no event for a period of more than sixty

days after the date of such death or adjudication.

Cancellation—This policy may be canceled by the

named insured by surrender thereof or by mailing

to the company written notice stating when there-

after such cancellation shall be effective. This policy

may be canceled by the company by mailing to the

named insured at the post office address shown in

this policy written notice stating when not less than

five days thereafter such cancellation shall be effec-

tive. The mailing of notice as aforesaid shall be

sufficient proof of notice and the effective date and

hour of cancellation stated in the notice shall be-

come the end of the policy period. Delivery of such

written notice either by the named insured or by

the company shall be equivalent to mailing. If the

named insured cancels, earned premiums shall be

computed in accordance with the customary short

rate table and procedure. If the company cancels

earned premiums shall be computed pro rata. Pre-

mium adjustment may be made at the time cancella-

tion is effective. Premium for this policy being sub-

ject to determination upon audit the return due the

insured, or any additional due the company, shall

be adjusted upon computation thereof. The com-

pany's check or the check of its representative

mailed or delivered as aforesaid shall be a sufficient

tender of any refund of premium due to the named

insured.

Inspection, Audit—The company shall be per-

mitted to inspect the insured premises, machinery,
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appliances, automobiles and other equipment and

to examine the insured's books and records pertain-

ing to this insurance at any reasonable time within

the policy period or within one year after final

termination of the policy. The insured agrees to

maintain adequate records from which the company

may ascertain the information necessary for pre-

mium computation for this policy.

Statutory Provisions—Terms of this policy which

are in conflict with the statutes in the state wherein

this policy is issued are amended to conform to

such statutes.

Financial Responsibility Laws—Such insurance

as is afforded by this policy for bodily injury lia-

bility or property damage liability shall comply

with the provisions of the motor vehicle financial

responsibility law of any state or province which

shall be applicable with respect to any such liability

arising out of the ownership, maintenance or use

of an insured automobile during the policy period,

to the extent of the coverage and limits of liability

stated in this policy.

Declarations—By acceptance of this policy the

named insured agrees that the statements in the decla-

rations are his agreements and representations, that

this policy is issued in reliance upon the truth of

such representations and that this policy embodies

all agreements existing between himself and the

company or any of its agents relating to this in-

surance.

In Witness Whereof, The Canadian Indemnity

Company has caused this policy to be signed by its
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President and Managing Director; but the same

shall not be binding upon the company unless

countersigned by its authorized agent.

/s/ C. S. RILEY,
President and Managing

Director.

Standard Form of Endorsement Prescribed by the

Public Utilities Commission of the State of

California

To Be Attached to and Made a Part of All Policies

Insuring Motor Vehicles Subject to Regulation

by the Public Utilities Commission of the State

of California

(Form T & S 391)

(Supersedes all endorsements heretofore

required by said Commission)

The policy to which this endorsement is attached

is an Automobile Bodily Injury Liability and Prop-

erty Damage Liability policy, and is hereby

amended to assure compliance by the insured, as

a motor carrier of property, with appropriate pro-

visions of law (Highway Carriers' Act, Statutes

1935, Chapter 223, as amended; City Carriers' Act,

Statutes 1935, Chapter 312, as amended ; and Public

Utilities Act, Statutes 1915, Chapter 91, as

amended) ; and with the pertinent rules, orders, and

regulations of the Public Utilities Commission of

the State of California.

In consideration of the premium provided for in
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the policy of which this endorsement is made a part

the Company agrees that within the classes of cov-

erage provided by the policy it will pay any final

judgment rendered against the insured for bodily

injuries to or death of any person or persons other

than the named insured, or damage to or destruction

of property, or both, arising out of the ownership,

maintenance or use of any vehicle operated under

authority of the aforesaid statutes, although such

vehicle may not be specifically described in the

policy; that the judgment creditor may maintain

an action in any court of competent jurisdiction to

compel such payment ; that the right of any person,

firm or corporation to recover under the policy shall

not be affected by any act, omission, or misrep-

resentation of the insured or his employees with

regard to any warranty, condition, declaration, or

provision of the policy; and that the policy shall

remain in full force and effect notwithstanding such

act, omission or misrepresentation or the violation

of any warranty, condition, declaration or provi-

sion of the policy by the insured or his employees

;

Provided, However, that this endorsement shall not

be construed to impose any obligation on the Com-

pany for which it would not be liable independently

hereof with respect to (1) bodily injuries to or

death of employees of the named insured arising

out of or in the course of their employment, (2)

bodily injuries to or death of any person occurring

while such person is riding in or upon or entering

or alighting from any vehicle covered by the policy,

(3) loss of or damage to property owned by, rented
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to, in charge of, or transported by the insured, or

(4) any loss arising out of any operations of the

insured except operations authorized or for which

authorization is required under the aforesaid

statutes. The insured agrees to reimburse the Com-

pany for any payment made by the Company on

account of any accident, claim, or suit involving a

breach of the terms of the policy, and for any pay-

ment that the Company would not have been obli-

gated to make under the provisions of the policy,

except for the agreement contained in this endorse-

ment.

The Company further agrees that such insurance

as is afforded by the policy and this endorsement

against liability for injuries to or death of persons

and damage to or destruction of property shall not

be cancelled, rescinded, or suspended, nor shall the

cancellation, rescission, or suspension of the policy

or of this endorsement take effect, nor shall the

policy or this endorsement become void for any

reason whatsoever, except by the expiration of the

term for which it is written, imtil the Company
shall have first given ten days' notice in writing to

the Public Utilities Commission of the State of

California at its office, San Francisco, California.

Said ten days' notice shall commence from the date

the notice is received at said office of said Com-

mission.

The Company further agrees that if the policy

shall be cancelled or suspended or otherwise ter-

minated, and shall thereafter be reinstated, notice

in writing of such reinstatement shall immediatelv



92 Canadian Indemnity Co., etc.

be given by the Company to said Commission at its

said office.

The Company further agrees that this endorse-

ment shall prevail over any conflicting provision in

the policy or in any other endorsement now or here-

after attached thereto or made a part thereof ; Pro-

vided, However, that this endorsement shall be of no

effect with respect to any liability in excess of

$5,000 for bodily injuries to or death of any one

person and $10,000 for bodily injuries to or death

of two or more persons in any one accident, and

$5,000 for damage to or destruction of property of

one or more than one claimant in any one accident.

Nothing in this endorsement shall be construed to

limit or restrict any coverage otherwise provided

by the policy of which this endorsement is made

a part.

When countersigned by an authorized representa-

tive of the Company this endorsement becomes a

part of Policy No. 3CPL1601 issued by The Ca-

nadian Indemnity Company (herein called Com-

pany) of Winnipeg, Canada, to Thomas Rigging

Company, effective November 15, 1947, 12:01 a.m.,

standard time, at the address of the insured as

stated in said policy.

Countersigned at San Francisco this 6th day of

November, 1947.

By /s/ C. J. BENTON,
Authorized Company

Representative.

Form 120
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End No. 2

Insured: Thomas Rigging Co.

Additional premium of $ Included.

Return.

In consideration of the rate of premium charged,

it is understood and agreed that such insurance as

is afforded by this policy under coverage '

'B " Auto-

mobile Property Damage Liability shall apply sub-

ject to the following provisions

:

1. The insurance applies to any air compressor,

asphalt or tar spreader, concrete mixer, crane, ditch

or trench digger, sand blasting or building surface

cleaning machinery, steam or gas shovel, tree or other

spraying equipment, vacuum cleaner, welder, well

driller or road maintenance machinery, incapable of

moving under its own power, while towed by any

automobile covered by like insurance in the company.

2. The insurance does not apply to any accident

arising out of the operation of any air compressor,

concrete mixer, crane, derrick, ditch or trench dig-

ger, sand blasting or building surface cleaning ma-

chinery, steam or gas shovel, tree or other spraying

equipment, vacuum cleaner, welder or well driller

unless such operation is solely for the purpose- of

locomotion.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.
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This endorsement becomes effective November 15,

1947, 12 :01 a.m. standard time.

Attached to and forming part of The Canadian

Indemnity Company Policy No. 3CPL1601.

Countersigned November 6, 1947, San Francisco.

Calif.

/s/ C. J. BENTON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316 5M 2-27 UP

Insured: Thomas Rigging Company.

End No. 3

Additional premium of $ nil.

Return

In consideration of the premium at which this

policy is written, it is understood and agreed that

the insurance under coverage ''B," automobile

property damage liability is amended to provide

:

That in the event of the insured's liability for in-

jury to or destruction of property, as defined in

the policy, $20.00 shall be deducted from the total

amount of each claim when determined, and the

company shall be liable only in excess of that

amount, subject however, to the limits of liability

stated in the policy and to all other terms and con-

ditions of the policy except as specifically amended

herein.

All accidents, irrespective of the amount of dam-
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age, shall be immediately reported as required by

the policy. The company shall have the right to

investigate such accidents and settle any resulting

claim or suit. The insured agrees, if the company

settles any such claim or suit, to reimburse the

company for such deductible amount if and when
such claim is paid by the company.

The conditions of this endorsement shall not

apply to private passenger automobiles registered

in the name of the persons other than Thomas

Rigging Company.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions,

or statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective November 15,

1947, 12:01 a.m. standard time.

Attached to and forming part of The Canadian

Indemnity Company Policy No. 3CPL 1601.

Countersigned November 6, 1947, San Francisco,

California.

/s/ C. J. BENTON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316 5M 2-47 UP

I
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End No. 4

Insured: Thomas Rigging Company.

Additional premium of $ nil.

Return

Cancellation Agreement

It is understood and agreed that in the event of

the cancellation of this policy either by the Com-

pany or the named insured, a ten-day notice in

writing shall be given to the Pacific Telephone and

Telegraph Company, 1400 53rd Street, Emeryville,

California.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions,

or statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective November 15,

1947, 12 :01 a.m. standard time.

Attached to and forming part of The Canadian

Indemnity Company Policy No. 3CPL 1601.

Countersigned November 6, 1947, San Francisco,

California.

/s/ C. J. BENTON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316 5M 2-47 UP
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End No. 5

Insured: Thomas Rigging Company.

Additional premium of $ nil.

Return

It is hereby agreed that this policy does not cover

claims arising out of the operation of the following

equipment

:

1931 Fageol Truck, Motor #506618.

The above equipment has been taken out of serv-

ice and is being dismantled for parts.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective November 15,

1947, 12 :01 a.m. standard time.

Attached to and forming part of The Canadian

Indemnity Company Policy No. 3CPL 1601.

Countersigned November 6, 1947, San Francisco,

California.

/s/ C. J. BENTON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316 5M 2-47 UP
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End No. 6

Insured: Thomas Rigging Company.

Additional premium of $ nil.

Return

(1) It is understood and agreed that Bernice

and Chas. Steele are added to this policy as an addi-

tional insured, but only insofar as the ownership

and operation of the following car is concerned:

1937 Packard Sedan, Motor #396875A.

(2) It is also understood and agreed that

Thomas B. Coull is added as an additional insured,

but only insofar as the ownership and operation

of the following car is concerned:

1935 Ford Coach, Motor #40-6049-2.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective November 15,

1947, 12:01 a.m. standard time.

Attached to and forming part of The Canadian

Indemnity Company Policy No. 3CPL 1601.

Countersigned November 6, 1947, San Francisco,

California.

/s/ C. J. BENTON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316 5M 2-47 UP
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(Certified Copy) End No. 7

Insured : Thomas Rigging Company.

Additional premium of $49.20 Addit.
-Return

(1) Automobile added:

1946 Mercury Station Wagon
ME 99A938746

PL 29.57

PD 14.72

MED 4.91

49.20

(2) Insofar as the ownership and operation of

the above-described automobile is concerned, Paul

R. Dalzell and Betty Ann Dalzell, whose address is

652-51st Street, Oakland, California, are hereby

recognized as additional insureds under this policy.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective November 22,

1948, 12 :01 a.m. standard time.

Attached to and forming part of Policy No.

3CPL 1770 of The Canadian Indemnity Company.
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Countersigned December 13, 1948.

C. J. BENTON,
Berkeley, Calif.

/s/ M. H. CAMERON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316

(Certified Copy) End No. 8

Insured: Thomas Rigging Company.

Additional premium of $66.38 Addit.

Automobile Added:

1948 GMC Pickup % Ton

ME B 228207628

PL 43.80

PD 22.58

Total 66.38

Nothing herein contained shall be held to alter,

vary or v^aive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective January 2,

1949, 12:01 a.m. standard time.
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Attached to and forming part of Policy No.

3CPL 1770 of The Canadian Indemnity Company.

Countersigned December 29, 1948.

C. J. BENTON,
Berkeley, Calif.

/s/ M. H. CAMERON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316

(Certified Copy) End No. 9

Insured: Thomas Rigging Company.

Additional premium of $ nil.

Return

This policy shall not be cancelled, suspended or

terminated until ten (10) days after receipt by the

Pacific Telephone and Telegraph Company of writ-

ten notice thereof, such notice to be given by regis-

tered mail marked for the attention of E. J. Knight,

supervising transportation foreman, 1400 53rd

Street, Emeryville, California, and such receipt to

be evidenced by return receipt for registered letter.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective February 24,

1949, 12 :01 a.m. standard time.
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Attached to and forming part of Policy No.

3CPL 1770 of The Canadian Indemnity Company,

Countersigned March 9, 1949.

C. J. BENTON,
Berkeley, Calif.

/s/ M. H. CAMERON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316

(Certified Copy) End No. Id

Insured : Thomas Rigging Company.

Additional premium of $ nil.

Return

This policy shall not be cancelled, suspended or

terminated without ten (10) days prior notice to

Research Corporation, Bound Brook, New Jersey.

Nothing herein contained shall be held to alter,

vary or waive any of the agreements, conditions, or

statements of this policy, except as herein stated,

nor shall this endorsement bind the Company until

countersigned by a duly authorized representative

of the Company.

This endorsement becomes effective April 15, 1949,

12 :01 a.m. standard time.
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Attached to and forming part of Policy No.

3CPL 1770 of The Canadian Indemnity Company.

Countersigned April 18, 1949.

C. J. BENTON,
Berkeley, Calif.

/s/ M. H. CAMERON,
Authorized Representative.

/s/ A. L. DENISON,
Managing Director.

Form 316

[Endorsed] : Filed May 21, 1949.

[Title of District Court and Cause.]

ANSWER OF DEFENDANT HEADRICK &
BROWN CO., A COPARTNERSHIP, TO
PETITION FOR DECLARATORY JUDG-
MENT

Comes Now defendant Headrick & Brown Co., a

copartnership, and answers plaintiff's petition for

declaratory judgment as follows:

I.

Admits the averments of plaintiff in its "Petition

for Declaratory Judgment" as the same is amended

by "Amendment to Petition for Declaratory Judg-

ment." In making such admission defendant does

not admit that the liability of the plaintiff to de-

fendant is other than as stated in the policy of
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insurance issued by plaintiff to defendant, or that

the liability of defendant Canadian Indemnity

Company to this defendant is other than as stated

in the policy of insurance issued by defendant

Canadian Indemnity Company. This defendant

alleges that each of said policies of insurance pro-

tects this defendant against the judgment which is

mentioned in plaintiff's complaint. This defendant

does not know, as between said insurance companies

themselves and their respective policies, both of

which protect this defendant, where any primary

liability may exist as between said respective in-

surers. Accordingly, all admissions have been made

by this defendant upon the reservation and allega-

tion that this defendant is fully protected by each

of said policies against the said judgment under the

terms and conditions of each of said policies.

Wherefore, defendant Headrick & Brown Co.,

prays that this Honorable Court shall make and

enter its decree establishing the rights of this de-

fendant as regards the policies of insurance issued

by plaintiff United States Fidelity & Guaranty

Company and the defendant Canadian Indemnity

Company, and for such other order as may be meet

and equitable in the premises.

HADSELL, SWEET, INGALLS
& MURMAN,

/s/ EVERETT A. INGALLS,

/s/ SYDNEY P. MURMAN,
Attorneys for Defendant Headrick & Brown Co.,

a Copartnership.
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COUNTERCLAIM BY DEFENDANT HEAD-
RICK & BROWN CO., A COPARTNER-
SHIP, AGAINST PLAINTIFF UNITED
STATES FIDELITY & GUARANTY COM-
PANY, A CORPORATION

As grounds for such counterclaim it is alleged

:

I.

Defendant Headrick & Brown Co., incorporates

herein by reference plaintiff's ''Petition for De-

claratory Judgment" and the amendment thereto

and all exhibits which are a part of either such

petition or amendment, together with defendant's

answer to the same; said petition and amendment

as answered by this defendant being the material

which is incorporated herein.

II.

By reason of the judgment in the action of

"Walter M. Church, Plaintiff, vs. Osborn Engi-

neering Co., et al.. Defendants," and by reason of

such action, and by reason of the accident out of

which said action arises, defendant Headrick &
Brown Co., have asserted and do now assert a claim

against the plaintiff under the policy of insurance

issued by plaintiff to defendant Headrick & Brown

Co., namely that when and if such judgment be-

comes final against this defendant, or any other

judgment arising out of said state court action,

that the plaintiff pay and discharge said judgment

and interest thereon, and all costs in connection

with any appeal from any such judgment against
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this defendant, and all expenses of litigation which

have accrued or may accrue in connection with

such state court action.

Wherefore, defendant Headrick & Brown Co.,

prays that this Honorable Court by its decree estab-

lish that plaintiff is required by the terms of its

policy of insurance to fully protect defendant Head-

rick & Brown Co., against the existing judgment

in this counterclaim referred to, or any other

judgment against Headrick & Brown Co., arising

out of said state court action, and all costs and

interest on any such judgment and all costs of

appeal and all expenses incident to any litigation by

reason of the accident out of which said state court

action arises, in accordance with said policy of

insurance issued by plaintiff in favor of defendant

Headrick & Brown Co.

HADSELL, SWEET, INGALLS
& MURMAN,

/s/ EVERETT A. INGALLS,

/s/ SYDNEY P. MURMAN,
Attorneys for Defendant Headrick-Brown Co., a

Copartnership.
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CROSS-CLAIM BY DEFENDANT HEADRICK
& BROWN CO., A COPARTNERSHIP,
AGAINST DEFENDANT CANADIAN IN-

DEMNITY COMPANY, A CORPORATION

As grounds for such cross-claim it is alleged:

I.

Defendant Headrick & Brown Co., incorporates

herein by reference plaintiff's "Petition for De-

claratory Judgment" and the amendment thereto

and all exhibits which are a part of either such

petition or amendment, together with defendant's

answer to the same; said petition and amendment

as answered by this defendant being the material

which is incorporated herein.

XL
By reason of the judgment in the action of

"Walter M. Church, Plaintiff, vs. Osborn Engi-

neering Co., et al., Defendants," and by reason of

such action, and by reason of the accident out of

which said action arises, defendant Headrick &
Brown Co., have asserted and do now assert a claim

against defendant Canadian Indemnity Company

under the policy of insurance issued by said de-

fendant Canadian Indemnity Company, namely,

that when and if such judgment becomes final

against defendant Headrick & Brown Co., or any

other judgment arising out of said state court

action, that the defendant Canadian Indemnity

Company pay and discharge said judgment and in-

terest thereon, and all costs in connection with any
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appeal from any such judgment against this de-

fendant, and all expenses of litigation which have

accrued or may accrue in connection with such state

court action.

Wherefore, defendant Headrick & Brown Co.,

prays that this Honorable Court by its decree estab-

lish that defendant Canadian Indemnity Company
is required by the terms of its policy of insurance

to fully protect defendant Headrick & Brown Co.,

against the existing judgment in this cross-claim

referred to, or any other judgment against Head-

rick & Brown Co., arising out of said state court

action, and all costs and interest on any such judg-

ment and all costs of appeal and all expenses inci-

dent to any litigation by reason of the accident out

of which said state court action arises, in accord-

ance with said policy of insurance issued by defend-

ant Canadian Indemnity Company.

HADSELL, SWEET, INGALLS
& MURMAN,

/s/ EVERETT A. INGALLS,

/s/ SYDNEY P. MURMAN,
Attorneys for Defendant Headrick-Brown Co., a

Copartnership.

Receipt of copy acknowledged.

[Endorsed] : Filed June 21, 1949.
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[Title of District Court and Cause.]

ANSWER OF DEFENDANTS CANADIAN IN-

DEMNITY COMPANY, A CORPORATION,
AND THOMAS RIGGING COMPANY, A
CORPORATION

Come now the defendants Canadian Indemnity

Company, a corporation, and Thomas Rigging Com-

pany, a corporation, and answer the petition for

declaratory judgment and the amendment thereto

on file herein as follows

:

I.

Answering paragraph I, these defendants deny

generally and specifically each and every allegation

in said paragraph.

II.

These defendants allege that they are without

knowledge or information sufficient to form a belief

as to the facts alleged in paragraphs II, III, V, VI
and VIII, and therefore deny all the allegations

of said paragraphs.

III.

Answering paragraph IX, these defendants deny

generally and specifically each and every allegation

in said paragraph.

IV.

These defendants allege that they are without

knowledge or information sufficient to form a belief

as to the facts alleged in paragraphs XI, XII and

XlII, and therefore deny all of the allegations

of said paragraphs.
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V.

These defendants deny generally and specifically

each and every allegation in paragraph XIV.

VI.

Answering paragraph XV, these defendants

admit that prior to the 1st day of April, 1948, the

defendant Canadian Indemnity Company, a cor-

poration, had issued a certain liability policy known

as Comprehensive Bodily Injury and Property

Damage Liability Policy bearing No. 3CPL1601

(a copy of said policy being attached to plainti:ff's

amended petition and marked Exhibit ''C"), and

other than this admission deny generally and spe-

cifically each and every other allegation in said

paragraph.

VII.

Answering paragraph XVI, these defendants

admit that Walter M. Church, defendant, was not

in the employment of defendant Thomas Rigging

Company, a corporation, but other than this ad-

mission allege that they are without knowledge or

information sufficient to form a belief as to the

other facts in paragraph XVI, and therefore deny

said other allegations of said paragraph.

VIII.

These defendants deny generally and specifically

each and every allegation in paragraphs XVII,

XVIII and XIX.
IX.

Answering paragraph XX, these defendants

admit that on December 23, 1948, defendant Cana-
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1

dian Indemnity Company received a letter from

Tinning & DeLap, attorneys at law, Richmond,

California, stating that they represented Headrick

& Brown Co., and advising that their client, Head-

rick & Brown Co., admits that Canadian Indemnity

Company assumed the defense and payment of any

judgment in this action ; that in answer thereto the

defendant Canadian Indemnity Company by letter

dated January 3, 1949, to the aforesaid attorneys

declined to defend their client or take any steps

whatsoever on behalf of their client in connection

with the action.

Further answering said paragraph, these defend-

ants deny generally and specifically that Thomas

Goff has complied with any or all requirements of

said Canadian Indemnity Company's policy.

These defendants other than as above deny gen-

erally and specifically all the other allegations con-

tained in said paragraph XX.

X.

Answering paragraph XXI, these defendants

deny generally and specifically the allegation in

said paragraph as follows: "all pursuant to the

terms of the said alleged policy."

XI.

These defendants deny generally and specifically

each and every allegation contained in paragraph

XXII.
XII.

Answering paragraph XXIV, these defendants

admit the following allegation contained in said
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paragraph, as follows: ''That Headrick & Browii

Co., has made demand in writing upon the Cana-

dian Indemnity Company, defendant, to pay said

judgment for and on behalf of said Headrick &
Brown Co., and thereby to relieve said Headrick

& Brown Co., and the plaintiff herein from their

liability for the payment of said judgment and the

said Canadian Indemnity Company has refused.''

Further answering said paragraph, these defend-

ants deny generally and specifically each and every

allegation in said paragraph contained.

XIII.

Answering paragraphs XXV, XXVI and

XXVII, these defendants deny generally and spe-

cifically each and every allegation contained in said

paragraph.

For a second, separate and distinct defense, these

defendants allege as follows:

I.

That plaintiff's petition and amendment thereto

fail to state a cause of action or any grounds for

relief against these defendants, or either of them.

For a third, separate and distinct defense, these

defendants allege as follows:

I.

That in an action in the Superior Court of the

State of California, in and for the County of

Contra Costa, being action No. 11777, entitled

Walter M. Church v. Thomas Rigging Company, a

corporation, and Alfred Dalzell, et al., on or about

the 31st day of January, 1949, by judgment of the
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aforesaid court the nonliability of these defendants

on the issues advanced by said petition and amend-

ment thereto was fully heard, settled and deter-

mined by judgment of the aforesaid court.

Wherefore, these defendants pray that the afore-

said petition and amendment thereto against these

defendants be dismissed with costs.

/s/ EMMETT R. BURNS,
Attorney for Defendants Canadian Indemnity Com-

pany and Thomas Rigging Company.

[Endorsed]: Filed September 30, 1949.

[Title of District Court and Cause.]

ANSWER OF DEFENDANT CANADIAN IN-

DEMNITY COMPANY, A CORPORATION,
TO CROSS-CLAIM OF HEADRICK &
BROWN CO., A CO-PARTNERSHIP,
AGAINST DEFENDANT CANADIAN IN-

DEMNITY COMPANY, A CORPORATION

Comes now the defendant Canadian Indemnity

Company, a corporation, and answers the cross-

claim of Headrick & Brown Co., a copartnership,

as follows:

I.

That said cross-claim fails to state a cause of

action or any grounds for relief against this de-

fendant.

II.

Answering paragraph I, this defendant incorpo-

rates herein by reference its answer to the petition

for declaratory judgment and the amendment
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thereto and all exhibits which are a part of either

such petition or amendment; said petition and

amendment as answered by this defendant being

the material which is incorporated herein.

III.

Denies generally and specifically each and every

allegation contained in paragraph II of said cross-

claim.

For a second, separate and distinct defense, this

defendant alleges as follows:

I.

That in an action in the Superior Court of the

State of California, in and for the County of Contra

Costa, being action No. R777, entitled Walter M.

Church vs. Thomas Rigging Company, a corpora-

tion, and Alfred Dalzell, et al., on or about the 31st

day of January, 1949, by judgment of the aforesaid

court the issues advanced by the cross-claim herein

were settled and determined by the aforesaid judg-

ment.

Wherefore, this defendant prays that the afore-

said cross-claim filed against this defendant be

dismissed with costs to said defendant Canadian

Indemnity Company, a corporation.

/s/ EMMETT R. BURNS,
Attorney for Defendant Canadian Indemnity Com-

pany.

[Endorsed] : Filed September 30, 1949.
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[Title of District Court and Cause.]

AMENDMENT TO PETITION FOR DECLARA-
TORY JUDGMENT, TO CONFORM TO
THE EVIDENCE

Plaintiff, upon leave of court heretofore granted,

hereby amends its Petition for a declaratory judg-

ment to conform to the evidence, and alleges as

follows

:

Adds a new paragraph, designated as XXVIII,
to the original Petition on file herein as follows

:

XXVIII.
The judgment together with interest and costs in

favor of Walter M. Church in the action described

in paragraph XXI of the original Petition herein

became final on or about February 27, 1951, as to

both Thomas Coff and Headrick & Brown. De-

fendant, The Canadian Indemnity Company, re-

fused to pay any part of it. On April 20, 1951,

plaintiff herein paid the same to Walter M. Church

in the amount of $56,576.48, said sum being com-

posed of the following items: Judgment (including

costs in trial court) $48,794.27; interest thereon at

legal rate from date of judgment to date of pay-

ment $7,591.87; costs on appeal in California Dis-

trict Court of Appeal $188.02; interest thereon

$2.32.

Wherefore, plaintiff prays judgment as follows;

1. Incorporates herein by reference the prayer

in its original Petition herein;
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2. That plaintiff have judgment against defend-

ant, The Canadian Indemnity Company, in the sum
of $7,879.31 as and for reasonable costs, expenses

and attorneys' fees expended by plaintiff in con-

nection with the trial and appeal in the California

state courts of the action described in paragraph

XXI of the original Petition herein;

3. That plaintiff have judgment against The

Canadian Indemnity Company in the sum of $56,-

576.48, being the amount paid by plaintiff to Walter

M. Church in satisfaction of the judgment, interest

and costs in the action described in paragraph XXI
of the original Petition herein.

Dated; November 13, 1951.

KNIGHT, BOLAND &
RIORDAN,

/s/ BURTON L. WALSH,
Attorneys for Plaintiff.

[Endorsed] : Filed November 13, 1951.

[Title of District Court and Cause.]

MEMORANDUM OPINION

Erskine, District Judge.

After careful consideration of the facts and the

applicable law, I have come to the following con-

clusions as to the rights and liabilities of the various

parties concerned:
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1. That Thomas Goff was "using'' the truck of

the Thomas Rigging Company at the time of the

accident, and was, therefore, an "insured" under

the terms of the Canadian Indemnity Company
policy.

2. That there is a valid final judgment entered

against Thomas Goff and that the verdict of the

jury was sufficient to support said judgment en-

tered against him. The Canadian Indemnity Com-

pany as the insurer of Thomas Goff is liable for

the payment of this judgment.

3. That Thomas Goff was not an "insured"

under the terms of the United States Fidelity &
Guaranty Company (hereinafter referred to as

"U. S. F. & G. Co.") policy, and therefore the

"other insurance" clause of the Canadian In-

demnity Company policy is inapplicable insofar as

the judgment against Thomas Goff is concerned.

4. That Headrick & Brown Company, being

legally responsible for the activities of its agent,

Thomas Goff, is, therefore, an "insured" under the

terms of the Canadian Indemnity Company policy.

5. That Headrick & Brown Co., is also an "in-

sured" under the terms of the U. S. F. & G. Co.,

policy and therefore insofar as any liability that

might fall upon Headrick & Brown Co., as a result

of this accident, the obligation of Canadian In-

demnity Company in regard to said liability is sub-

ject to the "other insurance" clause of the Canadian

Indemnity Company policy. Although the U. S. F.

& G. Co., by paying any final judgment against
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Headrick & Brown Co., would become subrogated

to all rights of indemnity of Headrick & Brown Co.,

against its employee, Thomas Goff, and thereby

entitled to recovery against Canadian Indemnity

Company as the insurer of Thomas Goff, such in-

demnity rights cannot be employed to nullify or

circumvent the "other insurance'^ clause of the

Canadian Indemnity Company policy, to which

Headrick & Brown Co., is subject, as an "insured"

under said policy.

6. The claim of the defendants Headrick &
Brown Co., and Thomas Goff for attorneys' fees

alleged to have been incurred by them in the de-

fense of this action and the claim of the U. S. F.

& G. Co., for attorneys' fees and costs incurred by

them in defending Headrick & Brown Co., in the

State Court action and their fees and costs in the

present action are denied. The decision in the case

of Standard Accident Ins. Co. v. Hall, 91 Fed.

Supp. QQ, upon which the claims of Headrick &

Brown Co., and Goff are based is not applicable.

In that case the insured was allowed to recover his

attorneys' fees from the insurer in an action com-

menced by the insurer to have it declared that its

policy did not protect the insured. The Court in

that case considered that the commencement of the

action by the insurer was tantamount to a request

by the insurer that the insured incur reasonable

attorneys' fees to defend the action. The insurer's

liability for such reasonable expenses was provided

for by a provision of the policy similar to one in

the policy issued by the defendant Canadian In-
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demnity Company. See paragraph marked ''Defi-

nitions" lines 25-42. In the case at bar, however,

the defendant Canadian Indemnity Company did

not commence the action but is a defendant therein,

and the fact that the action was commenced cannot

be construed as a request by it to Headrick &
Brown Co., or to Thomas Goff, or to the U. S. F.

& G. Co., to incur any expense at the Canadian

Indemnity Company's request. Furthermore it does

not appear that Goft* has any agreement to pay any

attorneys' fees to Messrs. Tinning & DeLap in this

action, or that Headrick & Brown Co., have any

agreement to pay Messrs. Hadsell, Sweet & Ingalls

any such fee. As far as the U. S. F. & G. Co., is

concerned this is simply a proceding on its part to

recover from the Canadian Indemnity Company
on the ground that the Canadian Indemnity Com-

pany, is the sole insurer of Goff and is primarily

liable for any liability which might rest on Head-

rick & Brown Co. As far as I can see there is no

special agreement of any kind by which the claims

of the U. S. F. & G. Co., or the defendants Head-

rick & Brown Co., and Thomas Goff for reimburse-

ment for attorneys' fees can be brought outside the

general rule that attorneys' fees are not recoverable

in ordinary civil actions.

Each party to pay his own costs of suit.

Dated: February 1st, 1951.

/s/ HERBERT W. ERSKINE,
United States District Judge.

[Endorsed] : Filed February 1, 1951.
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[Title of District Court and Cause.]

OPINION

Murphy, District Judge.

Petitioner brings this action under the provisions

of the Federal Declaratory Judgment Act, §§ 2201

and 2202 of Title 28, U.S.C. for a declaration of the

respective rights, duties and liabilities of the named

parties growing out of a judgment for personal

injuries recovered by defendant Church in a state

action. There is diversity of citizenship and the

sum in issue exceeds Three Thousand Dollars,

($3,000.00).

Facts

The controversy giving rise to this action had its

origin in an injury sustained by Walter M. Church

while engaged in unloading a girder from a truck

owned and operated by the Thomas Rigging Co.

On April 1, 1948, the said truck delivered a girder

to the |)remises of the Butler Manufacturing Co.,

in Richmond, California, pursuant to a contract

with the owner of the girder to deliver it F.O.B.

that destination. Upon its arrival, Thomas Goff,

an employee of Headrick & Brown, a partnership

performing certain work for Butler Bros., assumed

supervision of the unloading. Slings were placed

around the girder. The rear chain binders were

released by the truck driver. Church, who had ac-

companied the driver (in what capacity does not

appear), was then directed to remove the front

chain binder. While so doing, and while the girder
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was still resting upon the trailer bed, Goff negli-

gently allowed the beam to shift, precipitating

Church to the ground.

Suit was filed in the Superior Court of Contra

Costa as a consequence of the severe injuries sus-

tained by Church in the fall. Named as defendants

in the second amended complaint were, inter alia,

*' Butler Manufacturing Co., a corp., * * * Head-

rick & Brown, a copartnership consisting of Bern

Headrick Sr., and Russell Brown, Thomas Go:ff,

* * *." (The defendants in that action who did not

figure in the verdict and judgment are omitted from

this recitation of facts.) The pleadings were drawn,

case tried, and proposed verdicts framed upon the

theory that Thomas Goff, while acting in the scope

of his employment by Headrick & Brown, negli-

gently caused the injury.

The jury brought in a verdict as follows

:

''* * * for the plaintiff Walter M. Church and

against Headrick & Brown, et al. and Butler

Mfg. Co., and assess damages in the sum of

$47,500.00 * * *" (Emphasis added.)

The verdict against Butler Mfg. Co., was later

vacated and set aside.

Judgment was entered in the following terms

:

"That said plaintiff Walter M. Church do

have and recover of and from said defendants

Headrick & Brown, a copartnership consisting

of Bern Headrick, Sr., and Russell Brown, and

Thomas Goff, the sum of Forty-Seven Thou-

sand Five Hundred ($47,500.00) Dollars, to-
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gether with all the said plaintiff's costs and

disbursements incurred herein in this action,

amounting to the sum of $1,294.27."

Motions for judgment notwithstanding the ver-

dict and for new trial were denied. Headrick &
Brown appealed, the judgment was affirmed, and it

has now become final as to each of the defendants.

Execution against Goff was returned unsatisfied.

He is apparently judgment proof. Hence this action

to determine ultimate liability of the respective

insurance carriers.

On April 1, 1948, there was in force the Canadian

Indemnity Company's Comprehensive Bodily In-

jury and Property Damage liability policy issued

to Thomas Rigging Company, owners and operators

of the truck. The applicable limit of liability under

it is $100,000.00. It carries an omnibus clause which

extends coverage to anyone using the vehicle with

the permission of the named insured, the Thomas

Rigging Co. The contract defines assured as:

"Any person while using an owned automo-

bile or a hired automobile, and any person or

organization legally responsible for the use

thereof, provided the actual use is with the

permission of the named insured." (Emphasis

added.)

The next succeeding definition is that of "automo-

bile":

"Automobile means a land motor vehicle,

trailer or semi-trailer (and the loading or un-

loading thereof), which is owned, maintained
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or used by or for the insured * * *" (Empha-

sis added.)

There is no definition of ''using" other than that

appearing above.

On April 1, 1948, there was also in force United

States Fidelity and Guaranty Company's Manufac-

turer's or Contractor's Scheduled liability policy,

insuring the individuals constituting the copartner-

ship of Headrick & Brown. It is not an automobile

policy and does not have an extended insurance or

omnibus clause. It insures Headrick & Brown
against loss which that company shall become ob-

ligated to pay by reason of liability imposed on it

by law. It affords coverage in the amount of $50,-

000.00. There is contained in the contract the usual

subrogation provisions.

Finally, both policies contain "other insurance"

clauses. Canadian Indemnity's is of the type com-

monly referred to as an "excess insurance" clause:

"If at the time of an accident there is any

other insurance available to the insured * * *

there shall be no insurance afforded hereunder

as respects such accident except that if the

applicable limit of liability of this policy is in

excess of the applicable limit provided by the

other insurance available to the insured this

policy shall afford excess insurance over and

above such other insurance * * * to the ap-

plicable limit of liability afforded by this policy

* * * Insurance under this policy shall not be

construed to be concurrent or contributing with
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any other insurance which is available to the

insured." (Emphasis added.)

U. S. F. & Gr.'s policy contains what has been desig-

nated as a ''pro-ration" clause:

"If the Insured has other insurance against

a loss covered by this policy the Company shall

not be liable under this policy for a greater

proportion of such loss than the applicable

limit of liability stated in the declaration

($50,000.00) bears to the total applicable limit

of liability of all valid and collectible insurance

against such loss.

There are two cross-complaints in this action,

one by Thomas Goff against the Canadian In-

demnity Co., in which he sets out that he is an

insured under the subject policy, that he has out-

standing against him a judgment which with inter-

est now exceeds $50,000.00, that he has no assets

to satisfy it, and that Canadian has refused to pay

it. He seeks exoneration and costs of litigation.

The other, that of Walter Church, the injured

man, sets out substantially the same facts and he

therefore asks that he be given a judgment against

Canadian plus costs in this proceeding. Since this

case was submitted U. S. F. & G. has paid to

Church, in satisfaction of his judgment, the sum of

$56,576.48. Headrick & Brown have filed counter-

claims, one against U. S. F. & G. and one against

Canadian, in which they ask that the liability of

the companies be declared and that they be awarded

costs of litigation. U. S. F. & G. also claims that
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Canadian should answer for their costs of defense

and suit.

Issues

Four principal questions are posed by the various

counsel in their briefs:

1. Is the judgment against Thomas Goff valid?

2. Is Goff an insured under the provisions of

Canadian's omnibus clause?

3. Upon whom does ultimate liability fall?

4. Against whom should costs and attorney's

fees be assessed?

Discussion

Validity of the Judgment;

It is the contention of Canadian that the state

court's judgment is invalid as to Goff because *'it

enlarges the verdict. " It is not denied that the only

defendants remaining in the action at the time of

judgment were Headrick & Brown as a copartner-

ship, and Thomas Go:ff, the employee thereof. Nor

is it denied that as to these the pleadings, trial,

instructions and proposed verdicts were framed on

the theory that Goff was the primary tort-feasor and

Headrick & Brown were liable through him on the

basis of respondeat superior. There is no evidence

that plaintiff contended for other than derivative

liability of the employer. There is no claim in this

proceeding that the state court lacked jurisdiction

of the persons or the subject matter. (Pioneer

Land Co. v. Maddux, 109 Cal. 633.)

Judgment is defined by the Code as the "final

determination of the rights of the parties in an
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action or proceeding" (Calif. Code of Civil Pro-

cedure § 577). It is to be entered in accordance

with the verdict. In construing the verdict refer-

ence may be had to the pleadings, the evidence and

the charge of the court (Snodgrass v. Hand, 220

Cal. 448). In the light of the factors adverted to

above, it does not appear that the trial court's

interpretation of the verdict was in error. (Snod-

grass V. Hand, supra; Johnson v. Visher, 96 Cal.

310; Ochoa v. McCush, 213 Cal. 426).

However this may be, authority to enter such a

judgment includes the power to enter an erroneous

one. If the judgment was not in accord with the

verdict, the Code provides certain remedies for its

correction. These were not employed nor has Gof£

ever made objection to the form of the judgment as

entered. As stated in 15 California Jurisprudence

at page 82, ^'Where a court has jurisdiction it has

a right to decide every question arising in the cause,

and whether its decision be correct or otherwise its

judgment until reversed or set aside is binding on

every other court." It will not be disturbed in this

collateral proceeding.

Coverage of Canadian's Policy:

By its omnibus definition of insured, Canadian's

policy explicitly extends coverage to ''Any person

while using an owned automobile or a hired auto-

mobile, and any person or organization legally re-

sponsible for the use thereof, provided the actual

use is with the permission of the named insured."

There is no definition of "using" per se. How-

ever, the policy provides that "automobile" as used
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in the above-quoted clause, means a ''land motor

vehicle, trailer or semi-trailer (and the loading or

unloading thereof,) which is owned maintained or

used by or for the insured."

It is to be noted that the policy refers only to

permissive user, not compensated use, or use by an

employee only, nor does it limit liability to an

instance where the named insured was contractually

obligated to effect the unloading. Permission, of

course, need not be solicited nor oral. At the very

least there was here a lack of objection under cir-

cumstances which not only signified assent, but

expectation.

The sole remaining question is whether this acci-

dent occurred while Goff was ''using," i.e., unload-

ing, the truck, and was casually connected with

such use. Although we have not been referred to

any case precisely on all fours with this one, the

general subject of insurance loading and unloading

clauses is treated in 160 A.L.R. 1259 (see also

Amer. Auto. Ins. Co. v. Amer. Fed. & Cas. Co., 106

ACA 730). From the cases there cited certain gen-

eral rules stand out. Among those rules are the

principles that the terms "loading" and "unload-

ing" are to be taken in their plain and ordinary

sense, and that the policy of insurance is to be con-

strued as a whole.

Even under the narrowest construction of such

a clause, the so-called "coming to rest" doctrine,

unloading comprises the actual removing or lifting

up of the article from the motor vehicle up to the

moment where (a) the goods, or in this case the
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girder, have actually come to rest and (b) every

connection of the motor vehicle with the process i

of unloading has ceased. Neither of these termi-

nating events had yet occurred in our case. The

girder was still partially resting on the truck bed,

and it was while unloosening the chain binders that i

Church was precipitated to the ground as a result

of GofP's negligence.

On the basis of the foregoing, it is clear to this

court that Goff was an insured under the Canadian

policy. It is immaterial to this conclusion that the

Thomas Rigging Co., the named insured, was ab-

solved of liability by the State decision. An omni-

bus clause of the kind here dealt with extends cov-

erage to the permissive user independent of the

insurer's responsibility to the named insured. The

provisions of an insurance policy are strictly con-

strued against the insurer and the named insured's

liability for the user's fault is the test of the in-

surer's responsibility only if the policy so reads

(see Utica Mut. Ins. Co. v. Langevin, 177 A. 549).

As a practical proposition an omnibus clause would

be surplusage if liability of the named assured were

requisite. But more particularly, those provisions

of Canadian's policy which spell out priority of

rights to indemnification would be meaningless if

the named assured 's liability defined the insurer's.

(See Lahti v. Southwestern Auto Ins. Co., 109 Cal.

App. 163, 165; Century Indemnity Co. v. Norbut,

177 A. 248 ; Howe v. Howe, 179 A. 362 ; Hardware

Mut. Casualty Co. v. Milwaukee A. Ins. Co., 282

N. W. 27 ; Drewes v. Milwaukee Auto Ins. Co., 240
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N. W. 881; Kautz v. Zurich Gen. A. & L. Ins. Co.,

212 Cal. 580; Universal Automobile Ins. Co. v.

Benoit, 67 F. (2d) 52; Maryland Casualty Co. v.

Ronan, 37F. (2d) 449).

Goff, the primary tort-feasor, is not the only as-

sured under the omnibus clause. Headrick & Brown,

liable to Church under the doctrine of imputed

negligence, also comes within the policy since the

clause extends to ''any person or organization

legally responsible for the use [of the truck] * * *"

On the other hand Goff is not an insured under the

IT. S. F. & G. policy to Headrick & Brown since it

insured only partnership risks.

Ultimate liability:

We thus are brought to the basic question in this

proceeding : Does ultimate liability fall on Canadian

as a result of a primary-secondary liability theory

or some subrogation-recoupment doctrine ? The case

of United Pacific Ins. Co. v. Ohio Casualty Ins.

Co., 172 F. (2d) 836 (9th C.A. 1949), appears to

answer this question in the affirmative. The hold-

ing in that case, on facts legally equivalent to those

in the instant case, would produce the following

results herein:

1) Canadian is obligated under its contract of

insurance to satisfy any judgment rendered against

Goff or Headrick & Brown.

2) U. S. F. & G. is obligated to provide a de-

fense in the State Court action for Headrick &
Brown and pay any judgment rendered against the

partnership.

3) Canadian and U. S. F. & G. are jointly ob-
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ligated to satisfy any judgment rendered against

Headrick & Brown except insofar as this liability

is modified by their respective "other insurance"

clauses. Headrick & Brown is thus in the position

of being doubly insured (Consolidated Shippers,

Inc., V. Pacific Employers Insur. Co., 45 C.A. 2d

288) and as "excess insurance" provided by Cana-

dian is not "valid and collectible insurance" (Zu-

rich General Accident & Liability Ins. Co. v.

Clamor, 124 F. 2d 717) U. S. F. & C. would be

liable to Church up to the applicable limit of liabil-

ity stated in the declaration ($50,000.00) if Goff

were uninsured. Canadian would have to answer

for the excess, if any, within the limits of its

policy. (See Norris v. Pacific Indemnity Co., 107

A.C.A. 455.)

4) However, as Goff—the ultimately liable tort-

feasor—is insured by Canadian and Canadian

alone, that company is obligated to respond to and

satisfy any judgment rendered against Goff and

is also obligated to reimburse U. S. F. & G. for all

expenditures, reasonably and necessarily made to

or on behalf of Church in satisfaction of the judg-

ment recovered by Church.

The theory behind this decision is that Headrick

& Brown has a clear right of action to recover from

Goff the sums necessarily expended in payment

for his torts, "and in an action for that purpose,

no issue of contribution between joint tort-feasors

would be involved—this because in such an action

the negligence of the employee is not imputable to

the employer * * * [In California] an employer
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against whom a judgment has been rendered for

damages occasioned by the unauthorized negligent

act of an employee may recoup his losses in an

action against the negligent employee." (United

Pacific Ins. Co. v. Ohio Casualty Ins. Co., supra,

citing Johnston v. City of San Fernando, 35 Cal.

App. 2d 244, 246; Myers v. Tranquility Irr. Dist.,

26 Cal. App. 2d 385, 389; see also Popejoy v.

Hannon, 231 P. (2d) 484, 37 A.C. 176; Spruce v.

Wellman, 98 C.A. (2d) 158, 219 P. (2d) 472.) By
reason of its extended coverage Canadian directly

insured Goff and it cannot subrogate against itself.

On the other hand U. S. F. & G., by paying the

judgment becomes subrogated to all the rights of

Church and of Headrick & Brown against the em-

ployee—tort-feasor and against his sole insurer.

Under the rule of the United Pacific case there is

no problem of contribution where the person ulti-

mately liable is insured under but one policy, and

so the ''other insurance" clauses are completely

irrelevant to this decision.

Canadian's technical policy defense, predicated

upon the asserted failure of Goff to give notice, is

ineffective to alter the foregoing. Canadian has

consistently denied that Goff was an insured, and

he was in no position to give notice when he was

ignorant of the coverage. (See Scott v. Inter-

Insurance Exchange, 186 N.E. 176). In addition,

where the Company had actual knowledge and was

not prejudiced by failure of notice, the technical

policy defense fails (Abrams v. American Fidelity

& Casualty Co., 32 Cal. (2d) 233).

Attorneys' Fees:

We are thus brought to the final question in this
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proceeding: Whether, where two applicable policies

each contains a defense agreement, the insurer

which paid the defense costs may recover them

from the other insurer? We think not. The obli-

gations of the two insurers were several and not

joint. Neither can object if it is required to fulfill

the undertaking for which it accepted a premium.

This was also the conclusion reached in Continental

Casualty Co. v. Curtis Pub. Co. (CCA. 3, 1938)

94 F. 2d 710. As for Headrick & Brown's claim,

the record discloses that all payments were in fact

made by U. S. F. & G. Headrick & Brown has not

suffered any out-of-pocket loss in the California

suits and therefore has no right of action against

Canadian. Nor does it appear that Goff has any

agreement to pay any attorneys' fees to Messrs. Tin-

ning & DeLap or that Headrick & Brown has any

such agreement to pay Messrs. Hadsell, Sweet &
Ingalls. Goff, in fact, did not even appear in the

State Court action, and any defense rendered to

him by U. S. F. & G. was merely incidental to its

defense of Headrick & Brown, and for its own

benefit.

"The decision in the case of Standard Accident

Ins. Co. V. Hall, 91 Fed. S. 66, upon which the

claims of Headrick & Brown Co. and Goff [for

attorneys' fees in this proceeding] are based is not

applicable. In that case the insured was allowed to

recover his attorneys' fees from the insurer in an

action commenced by the insurer to have it declared

that its policy did not protect the insured. The

Court in that case considered that the commence-
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ment of the action by the insurer was tantamount

to a request by the insurer that the insured incur

reasonable attorneys' fees to defend the action.

The insurer's liability for such reasonable expenses

was provided for by a provision of the policy

similar to one in the policy issued by the defendant

Canadian Indemnity Company * * * In the case

at bar, however, the defendant Canadian did not

commence the action * * * and the fact that the

action was commenced cannot be construed as a

request by it to Headrick & Brown Co., or to

Thomas Goff, or to the U. S. F. & G. Co. to incur

any expense at the Canadian Indemnity Company ^s

request." (Adopted from the Memorandum Opin-

ion of Judge Erskine.)

There does not appear any special agreement of

any kind by which the claims of Goff, Headrick &
Brown, or U. S. F. & G. for reimbursement for

attorneys' fees can be brought outside the general

rule that attorneys' fees are not recoverable in

ordinary civil actions.

Judgment will be entered in favor of United

States Fidelity & Guaranty Co., and against Cana-

dian Indemnity Company in the amount of $56,-

576.48. Each party to pay its own costs.

Findings of fact and conclusions of law will be

entered in accordance with the rule.

Dated: March 18, 1952.

/s/ EDWARD P. MURPHY,
United States District Judge.

[Endorsed] : Filed March 18, 1952.
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[Title of District Court and Cause.]

AMENDMENT TO OPINION

The opinion of the Court is amended by deleting

the following reference to Headrick & Brown and

to Messrs. Hadsell, Sweet & Ingalls appearing at j

lines 21-23 of page 13: '' (or that Headrick & Brown '

has any such agreement to pay Messrs. Hadsell,

Sweet & Ingalls)."

Dated: May 20, 1952.

/s/ EDWARD P. MURPHY,
United States District Judge.

[Endorsed] : Filed May 21, 1952.

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This cause came on regularly for its second trial

on April 3 and 5, 1951, before the above-entitled

court, Honorable Edward P. Murphy presiding,

sitting without a jury, a jury trial having been

expressly waived by the parties; Messrs. Knight,

Boland & Riordan and Burton L. Walsh, Esq., ap-

pearing as attorneys for the plaintiff; Russell F.

King, Esq., appearing as attorney for defendant,

Walter M. Church; Emmett R. Burns, Esq., and

William C. Burns, Esq., appearing as attorneys for

defendants, Thomas Rigging Company, a corpora-
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tion, and The Canadian Indemnity Company, a cor-

poration; Messrs. Hadsell, Murman & Bishop and

Sydney P. Murman, Esq., appearing as attorneys

for defendant Headrick & Brown Co., a co-partner-

ship consisting of Bern Headrick, Bern Headrick,

Jr., and Russell Richard Brown, and Messrs. Tin-

ning & DeLap and J. Vance Porlier, Esq., appear-

ing as attorneys for defendant Thomas Goff, it

having been stipulated by all the parties hereto,

through their respective counsel, that said second

trial be had upon the reporter's transcript of and

the documentary evidence introduced at the first

trial (which was had before the late Honorable

Herbert W. Erskine, who died before settling or

signing the findings of fact and conclusions of law)

and upon the oral statements of counsel for the

various parties, and that having been done the court

ordered, upon motion duly made, that the cause be

submitted on April 5, 1951, for decision. Thereafter,

namely, on November 13, 1951, pursuant to written

notice of motion duly and properly given to all

parties, the court granted plaintiff's motion to take

additional testimony and additional testimony was

thereupon taken, and evidence, both oral and docu-

mentary, was adduced, and the court also granted

plaintiff's motion, written notice of which had been

duly and properly given to all parties, to file an

Amendment to Petition for Declaratory Judgment

to Conform to the Evidence, and said amendment

having been filed, the court ordered, upon motion

duly made, that the cause be again submitted for

decision, and the court being fully advised, now

makes its findings of fact as follows:
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Findings of Fact

As to the Petition for Declaratory Judgment as

Amended and as Amended to Conform to the Evi-

dence.

I.

At the time of the commencement of this action

plaintiff, United States Fidelity & Guaranty Com-

pany, was a corporation incorporated under the

laws of the State of Maryland and was then and

at all times herein mentioned authorized and

licensed to do a liability insurance business in the

State of California, and at all such times has been

doing a liability insurance business in the State of

California.

II.

At the time of the commencement of this action

defendant, Walter M. Church, was a citizen of the

State of California and a resident of the Northern

District, Southern Division thereof.

III.

At the time of the commencement of this action

defendant, Thomas Rigging Company, was a cor-

poration incorporated under the laws of the State

of California, having its principal place of business

in the Northern District of California, Southern

Division, thereof.

IV.

At the time of the commencement of this action

defendant, Headrick & Brown Co., was a co-part-

nership consisting of Bern Headrick, Bern Head-

rick, Jr., and Russell Richard Brown, and each

and all of the said partners were citizens of the
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State of California and residents of the Northern

District of California, Southern Division, thereof.

V.

At the time of the commencement of this action

defendant, Thomas Goff, was a citizen of the State of

California and a resident of the Northern District

of California, Northern Division thereof.

VI.

At the time of the commencement of this action

The Canadian Indemnity Company was a corpora-

tion incorporated under the laws of the Dominion

of Canada and the laws of the Province of Manitoba

and was and is admitted to do a casualty insurance

business in the State of California, and at all such

times has been doing a casualty insurance business

in the State of California.

YII.

The matter in controversy exceeds, exclusive of

interest and costs, the sum of $3,000; this action is

brought under the provisions of sections 2201 and

2202 of Title 28, United States Code. There is

diversity of citizenship.

VIII.

On September 29, 1947, plaintiff issued its Sched-

ule Liability Policy of Insurance No. SMC86064

to Bern Headrick, Bern Headrick, Jr., and Russell

Richard Brown, dba Headrick & Brown Co. (here-

inafter referred to as Headrick & Brown Co.) ; said

policy was in full force and effect during the period

September 29, 1947, to September 29, 1948; under

the terms of said policy the plaintiff insured said
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Headrick & Brown Co., and, among other things,

agreed, as follows:

"Insuring Agreements

''I. Coverage A—Bodily Injury Liability.

"To pay on behalf of the insured all sums which

the insured shall become obligated to pay by reason

of the liability imposed upon him by law for dam-

ages, including damages for care and loss of serv-

ices, because of bodily injury, including death at

any time resulting therefrom, sustained by any

person or persons, caused by accident and arising

out of the hazards hereinafter defined.

"Definition of Hazards
^

' Division 1. Premises—Operations.

"The ownership, maintenance or use of the prem-

ises, and all operations during the policy period

which are necessary or incidental thereto.

"II. Defense, Settlement, Supplementary Pay-

ments.

"It is further agreed that as respects insurance

afforded by this policy the company shall

;

"(a) defend in his name and behalf any suit

against the insured alleging such injury or destruc-

tion and seeking damages on account thereof, even

if such suit is groundless, false or fraudulent; but

the company shall have the right to make such in-

vestigation, negotiation and settlement of any claim

or suit as may be deemed expedient by the com-

pany;

"(b) pay all premiums on bonds to release at-

tachments for an amount not in excess of the ap-
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plicable limit of liability of this policy, all premiums

on appeal bonds required in any sucb defended suit,

but without any obligation to apply for or furnish

such bonds, all costs taxed against the insured in

any such suit, all expenses incurred by the com-

pany, all interest accruing after entry of judgment

until the company has paid, tendered or deposited

in court such part of such judgment as does not

exceed the limit of the company's liability thereon,

and expenses incurred by the Insured, in the event

of bodily injury, for such immediate medical and

surgical relief to others as shall be imperative at

the time of accident. The Company agrees to pay

the amount incurred under Divisions (a) and (b)

of this section in addition to the applicable limit of

liability of this policy.

**III. Definition of ^Insured.'

"The unqualified word 'Insured' wherever used

includes not only the Named Insured but also any

partner, executive officer or director thereof while

acting within the scope of his duties as such."

By the terms of said policy it is further provided

:

''The word 'Premises' as used in said policy is

defined as follows:

'^Declarations

*'Item 1.

"Name of Insured: Bern Headrick, Bern Head-

rick, Jr., and Russell Richard Brown, dba Head-

rick and Brown Co.

Address: 3420 Tulare Avenue, Richmond, Contra

Costa, California.
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Location of premises : 3420 Tulare Avenue, Rich-

mond, California, and elsewhere in the State of Cali-

fornia.

"The business of the Named Insured is: Con-

tracting.
'

'

In accordance with said following conditions:

"Conditions

"3. Premises Defined.

"The unqualified word 'premises' wherever used

in this policy shall mean (a) the premises desig-

nated in the declarations including buildings and

structures thereon and the ways immediately

adjoining and (b) when a territory is designated in

the declarations in addition to a specific location,

places within said territory while used by or on

behalf of the Named Insured, except public ways

used in common with others."

That said policy further provides

:

"Declarations

"Item 3.

"The insurance afforded is only with respect to

such and so many of the following coverages and

divisions thereunder as are indicated by specific

premium charge or charges in Item 4. The limit of

the Company's liability against each such coverage

and division thereunder shall be as stated herein,

subject to all of the terms of this policy having

reference thereto.
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''Limits of Liability

"Hazards

"Division I—Premises—Operations

;

"Coverage A—Bodily Injury Liability:

"$50,000.00 each person.

"$100,000.00 each accident.

"Coverage B—Property Damage Liability:

"$ Nil each accident.

"$ Nil aggregate.

"Total Advance Premium for Policy, $75.00. '^

It is further provided in said policy:

"Conditions

"12. Other Insurance.

"If the Insured has other insurance against a

loss covered by this policy the Company shall not

be liable under this policy for a greater proportion

of such loss than the applicable limit of liability

stated in the declarations bears to the total applica-

ble limit of liability of all valid and collectible in-

surance against such loss.

"13. Subrogation.

"In the event of any payment under this policy

the Company shall be subrogated to all the In-

sured's rights of recovery therefor and the Insured

shall execute all papers required and shall do every-

thing that may be necessary to secure such rights.

"11. Action Against Company.

"No action shall lie against the Company unless,
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as a condition precedent thereto, the Insured shall

have fully complied with all of the terms of this

policy, nor until the amount of the Insured's obli-

gation to pay shall have been finally determined

either by judgment against the Insured after actual

trial or by written agreement of the Insured, the

claimant, and the Company.

''Any person or his legal representative who has

secured such judgment or written agreement shall

thereafter be entitled to recover under the terms

of this policy in the same manner and to the same

extent as the Insured. Nothing contained in this

policy shall give any person or organization any

right to join the Company as a co-defendant in any

action against the Insured to determine the In-

sured's liability.

"Bankruptcy or insolvency of the Insured or of

the Insured's estate shall not relieve the Company

of any of its obligations hereunder. '

'

The policy does not contain what is commonly

known as an ''omnibus" or "extended insurance"

clause.

IX.

Said policy of the United States Fidelity & Guar-

anty Company was in full force and effect on April

1, 1948.

X.

On November 6, 1947, defendant. The Canadian

Indemnity Company, issued its Comprehensive

Bodily Injury and Property Damage Liability

Policy 3CPL1601 to defendant, Thomas Rigging

Company, a corporation; said policy was in full

force and effect for the period November 15, 1947,
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to November 15, 1948; under the terms of said

policy, defendant, The Canadian Indemnity Com-

pany, insured defendant, Thomas Rigging Company,

and any person using a land motor vehicle owned

by said defendant, Thomas Rigging Company, with

the consent of said defendant, Thomas Rigging

Company, and, among other things, agreed as fol-

lows:

''Policy

''No. 3CPL1601 Page I
"Declarations

"1. The named insured is Thomas Rigging Com-

pany—a Corporation.

"2. Names of executives or copartners to be in-

sured as individuals None.

"3. Post office address of insured 1505, 62nd

Street, Emeryville, California.

"4. The policy period shall be from November

15, 1947, to November 15, 1948, at 12 :01 a.m. stand-

ard time, at the insured's above-designated post

office address as to each of said dates.

"5. Policy is subject to Annual audit.

"6. Named insured's principal business opera-

tions are Rigging & Moving Heavy Equipment.

"7. The insurance afforded is only with respect

to such and so many of the following coverages

as are indicated by the word 'included' as set oppo-

site thereto. The limit of each such coverage shall

be as stated herein, subject to all of the terms of the

policy having reference thereto."
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''9. Provisional deposit premium: $4195.97, pay-

able in advance. $ . . . on the first anniversary. $ . .

.

on the second anniversary. Premiums for automo-

bile coverages (if included) for the first and second

anniversaries to be determined.

"10. Insured's records are kept and may be

audited at above post office address or at

"11. No insurer has canceled or declined any

bodily injury or property damage liability insur-

ance for the named insured during the past year

except: No Exceptions.

"Date of Issue: 11/6/47.

"Countersigned by:

"C. J. BENTON,
'

'Authorized Representative. '

'

"Form 114 Rev. B 4750 12-45 W.L.

"The Canadian Indemnity Company

"Does hereby agree with the named insured, in con-

sideration of the premium, subject to the limits of

liability and other terms of this policy:

"1. To Pay on behalf of the insured all

sums which the insured shall become obligated

to pay by reason of the liability for damages

(1) imposed upon him by law or (2) assumed

or retained by him under any warranty of goods

or products, or under any contract or agree-

ment wholly in writing which liability, without

such contract or agreement, would not at-

tach, Because of Coverage A—Bodily Injury,
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Sickness or Disease, including Death at any

time resulting therefrom, sustained by any per-

son or persons; Coverage B—Injury to or De-

struction of Property, including loss of use

thereof, arising out of the ownership, mainte-

nance or use of any automobile;

"Coverage C—Injury to or Destruction of

Property of Others, including loss of use

thereof, caused by accident and arising from

exposures not described in Coverage B.

"2. Defense, Settlement, Supplementary Pay-

ments

—

"As respects such insurance as is afforded by the

other terms of this policy the company shall: (a)

defend in his name and behalf any suit against the

insured alleging such injury or destruction and

seeking damages on account thereof, even if such

suit is groundless, false, or fraudulent; the com-

pany shall have the exclusive right to settle any

claim or suit at its own cost at any time and, irre-

spective of the amount of coverage hereunder or the

amount involved in any claim, suit, or judgment,

shall have the exclusive right of determination

whether to settle or to litigate the same, and whether

or not to appeal from an adverse judgment thereon

;

(b) pay all premiums on bonds to release attach-

ments for an amount not in excess of the applicable

limit of liability of this policy, all premiums on

appeal bonds required in any such defended suit,

but without any obligation to apply for or furnish

such bonds, all costs taxed against the insured in

any such suit, all expenses incurred by the com-
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pany, all interest accruing after entry of judgment

until the company has paid, tendered or deposited

in court such part of such judgment as does not

exceed the limit of the company's liability therein,

and any expense incurred by the insured, in event

of bodily injury, sickness or disease for such imme-

diate medical and surgical relief to others as shall

be imperative at the time of accident, or occurrence

;

(c) reimburse the insured for all reasonable ex-

penses, other than loss of earnings, incurred at the

company's request: * * *

'*25. Definitions

—

"The following shall, for all purposes of this

policy, define the enumerated words

:

"Insured—The unqualified word 'insured' in-

cludes not only the named insured but also * * * any

person while using an owned automobile or a hired

automobile, and any person or organization legally

responsible for the use thereof, provided the actual

use is with the permission of the named insured,* * *

"Automobile means a land motor vehicle, trailer

or semi-trailer (and the loading or unloading

thereof), which is owned, maintained or used by or

for the insured, excepting contractors' equipment,

and excepting vehicles or devices usually operated

on or by means of rails or tracks; Contractors'

Equipment means concrete mixers (not mix-in-tran-

sit type), crawler-type tractor, farm machinery,

ditch or trench diggers, power shovels, graders,

scrapers, rollers, well drilling machinery, asphalt

spreaders, and mixing and finishing equipment for

highway work, pile drivers and dredgers, not being
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towed or carried by any power-driven vehicle other

than the types enumerated in this definition ; Owned
Automobile means an automobile owned in full or in

part by or registered in the name of the named in-

sured or his or her spouse residing in the same

household ;
* * *

"Other Insurance—If at the time of an accident

there is any other insurance available to the in-

sured (in this or any other carrier) there shall be

no insurance afforded hereunder as respects such

accident except that if the applicable limit of lia-

bility of this policy is in excess of the applicable

limit provided by the other insurance available to

the insured this policy shall afford excess insurance

over and above such other insurance in an amount

sufficient to afford the insured a combined limit of

liability equal to the applicable limit of liability

afforded by this policy. It is further provided that

in respect of loss arising out of the operation, main-

tenance or use of any non-owned automobile other

than a hired automobile, the applicable insurance

afforded by this policy shall be excess over and

above such other available insurance. Insurance

under this policy shall not be construed to be con-

current or contributing with any other insurance

which is available to the insured.

'*94. Limits of Liability.

*^Bodily Injuries—The limit of bodily injury

liability stated in the declarations as: (1) appli-

cable to 'each person' is the limit of the company's

liability for all damages arising out of bodily in-

jury, sickness or disease, including care, loss of



vs. U. S. Fidelity d Guaranty Co., et al. 149

services, and death at any time resulting therefrom,

sustained by one person in any one accident or oc-

currence, * * *

"83. Notice of Accident, Claim or Suit

—

''When an accident occurs written notice shall be

given by or on behalf of the insured to the company

or any of its authorized agents as soon as prac-

ticable. Such notice shall contain particulars suf-

ficient to identify the insured and also reasonably

obtainable information respecting the time, place

and circumstances of the accident, the names and

addresses of the injured and of available witnesses,

and information respecting applicable insurance

available to the insured at the time of the accident.

If claim is made or suit is brought against the in-

sured, the insured shall immediately forward to the

company every demand, notice, summons or other

process received by him or his representative.
'

' 135. Action Against Company

—

"No action shall lie against the company unless,

as a condition precedent thereto, the insured shall

have fully complied with all the terms of this policy,

nor until the amount of the insured's obligation to

pay shall have been finally determined either by

judgment against the insured after actual trial or

by written agreement of the insured, the claimant

and the company. Said judgment shall not be

deemed final, if an appeal be prosecuted therefrom,

until the suit shall have been finally determined on

appeal. Any person or organization or the legal

representative thereof who has secured such judg-

ment or written agreement shall thereafter be en-
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titled to recover under this policy to the extent of

the insurance afforded by this policy. Nothing con-

tained in this policy shall give any person or organ-

ization any right to join the company as a codefend- J

ant in any action against the insured to determine

the insured's liability. Bankruptcy or insolvency

of the insured or of the insured's estate shall not

relieve the company of any of its obligations here-

under. If any person or his legal representative

shall obtain final judgment against the insured be-

cause of any such injuries, and execution thereon is

returned unsatisfied by reason of bankruptcy, in-

solvency or any other cause, or if such judgment is

not satisfied within thirty days after it is rendered

then such person or his legal representative may
proceed against the company to recover the amount

of such judgment, either at law or in equity, but

not exceeding the limit of this policy applicable

thereto."

This policy does contain what is commonly known

as an ''omnibus" or "extended insurance" clause

as set forth in the above-quoted definition of in-

sured.

XI.

Said policy of The Canadian Indemnity Com-

pany was in full force and effect on April 1, 1948.

XII.

On April 1, 1948, defendant, Thomas Goff, in the

City of Kichmond, County of Contra Costa, State

of California, was actually using a land motor ve-
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hide (hereinafter called truck) owned by defendant,

Thomas Rigging Company, with the knowledge, con-

sent and permission of said Thomas Rigging Com-

pany. The use of said truck by said defendant,

Thomas Goff, at that time consisted of the unload-

ing of a steel girder from said truck in Shipyard

No. 2 in the City of Richmond. At that time said

Thomas Goff was an employee of Headrick & Brown
Co. and was not an employee of Thomas Rigging

Company. At that time no one of the members of

the copartnership of Headrick & Brown Co. was

present or participated in the unloading or other use

of said truck and none of said Thomas Goff's em-

ployers gave any express instructions to said Thomas

Goff as to the manner, method or means of unload-

ing said truck. While said truck was being un-

loaded as aforesaid, Walter M. Church, a defendant

herein, was personally injured. At the time of the

accident said Walter M. Church was not em-

ployed.

XIII.

Defendant, Thomas Rigging Company, notified

defendant, The Canadian Indemnity Company, of

the accident the same day it occurred, namely, April

1, 1948. It is admitted by said defendants that said

notice was given in accordance with the provisions

of The Canadian Indemnity Company's policy re-

lating to Notice of Accident, Claim or Suit, said

provision being as follows:

Notice of Accident, Claim or Suit—When an

accident occurs written notice shall be given by

or on behalf of the insured to the company or
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any of its authorized agents as soon as prac-

ticable. Such notice shall contain particulars

sufficient to identify the insured and also rea-

sonably obtainable information respecting the

time, place and circumstances of the accident,

the names and addresses of the injured and of

available witnesses, and information respecting

applicable insurance available to the insured at

the time of the accident. If claim is made or

suit is brought against the insured, the insured

shall immediately forward to the company every

demand, notice, summons or other process re-

ceived by him or his representative.

XIV.

Immediately after receipt of said notice The Ca-

nadian Indemnity Company made a full investigation

of the circumstances of the accident and obtained

statements from witnesses, including an oral state-

ment from Thomas Goff. Thomas Goff did not

know he was an insured under The Canadian In-

demnity Company's policy and gave no written no-

tice to The Canadian Indemnity Company of the

accident, but The Canadian Indemnity Company

was not prejudiced thereby.

XV.

Neither defendant, Thomas Rigging Company,

nor defendant, The Canadian Indemnity Company,

ever notified Thomas Goff that he was an insured

under policy 3CPL1601 of The Canadian Indemnity

Company. Plaintiff, United States Fidelity & Guar-
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anty Company, never viewed said policy until after

the Canadian Indemnity Company was forced to

produce it pursuant to order of court herein made
on April 25, 1949.

XVI.
Immediately after the accident Headrick & Brown

Co. notified plaintiff herein of the accident, in full

compliance with the Notice of Accident provisions

of plaintiff's policy No. SMC86064, and plaintiff

made its investigation of the circumstances of the

accident.

XVII.

Thereafter defendant, Walter M. Church, filed

a suit in the Superior Court of the State of Cali-

fornia in and for the County of Contra Costa, to

recover damages for the personal injuries he sus-

tained by reason of the accident mentioned in Find-

ing XII above. The said action is No. R-777 in the

records of said Superior Court and entitled "Walter

M. Church, plaintiff, vs. Osborn Engineering Co., a

Corp., George Dow, R. C. Moller, The Thomas Rig-

ging Co., a Corp., Alfred Dalzell, Butler Manufac-

turing Co., a Corp., Paul Shoemaker, Headrick &
Brown, a copartnership consisting of Bren Head-

rick, Sr., and Russell Brown, Thomas Goff, H. Hole-

man, Doe One, Doe Two, Doe Three, Doe Four, and

Doe Five, Defendants." Walter M. Church, a de-

fendant herein, was the plaintiff in that action.

Thomas Rigging Company, a corporation, a defend-

ant herein, was one of the defendants in that action.

Thomas Goff, one of the defendants herein, was a
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defendant in that action. Headrick & Brown, a co-

partnership consisting of Bern Headrick, Sr., and

Russell Brown, were defendants in that action. That

partnership and those individuals composing it are

the same as the defendants herein, Headrick &
Brown Co., except that there the partnership con-

sisted of Bern Headrick, Sr., and Russell Brown,

but in this action the partnership consists of Bern

Headrick, Sr., Bern Headrick, Jr., and Russell

Brown. The basis of the claim of the plaintiff in

that case was that his injuries were proximately

caused by the negligence of the defendants therein.

XVIII.

Defendants herein, Thomas Goff and Headrick &

Brown Co., appeared in that action and filed an an-

swer therein entitled "Answer of Bern Headrick,

Sr., and Russell Brown, individually and as co-

partners doing business under the firm name and

style of Headrick & Brown, a co-partnership, and

Thomas Goff." That was an answer to Walter M.

Church's Second Amended Complaint in that ac-

tion. Only the third and fourth causes of action in

said Second Amended Complaint related to the

partnership of Headrick & Brown Co. and its em-

ployee, Thomas Goff. The issues as to them were

joined on that basis of employer and employee. At-

torneys Tinning & DeLap were engaged by plaintiff

herein to appear for and defend those defendants in

that action. Before appearing for Thomas Goff

Messrs. Tinning & DeLap notified said Thomas Goff

that he would be provided a defense but that neither
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Headrick & Brown Co. nor United States Fidelity

& Guaranty Company would be responsible for a

judgment, if any, rendered against said Thomas

GofE.

XIX.
On or about December 22, 1948, plaintiff herein

demanded of The Canadian Indemnity Company

that it assume the obligation of defending Headrick

& Brown Co. in said action in the Superior Court of

the State of California. The Canadian Indemnity

Company refused to do so.

XX.
On or about December 28, 1948, demand was made

by plaintiff herein upon The Canadian Indemnity

Company that it assume the defense of defendants,

Headrick & Brown Co. and Thomas Goff, in said

action in the Superior Court of the State of Cali-

fornia. This demand was refused by The Canadian

Indemnity Company.

XXI.

The said State Court action was tried before a

jury in Contra Costa County, California, in Janu-

ary, 1949. The pleadings were drawn, case tried,

and proposed verdicts framed upon the theory that

Thomas Goff, while acting in the scope of his em-

ployment by Headrick & Brown, negligently caused

the injury.

The jury brought in a verdict as follows

:

a* * * for the plaintiff Walter M. Church and

against Headrick & Brown, et al., and Butler
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Mfg. Co., and assess damages in the sum of

$47,500.00 * * *" (Emphasis added.)

The verdict against Butler Mfg. Co. was later va-

cated and set aside.

Judgment was entered in the following terms:

"That said plaintiff Walter M. Church do

have and recover of and from said defendants

Headrick & Brown, a co-partnership consisting

of Bern Headrick, Sr., and Russell Brown, and

Thomas Goff, the sum of Forty-Seven Thou-

sand Five Hundred ($47,500.00) Dollars, to-

gether with all the said plaintiff's costs and

disbursements incurred herein in this action,

amounting to the sum of $1,294.27."

Thomas Goff was not present at the trial although

he had been notified of the time and place of the

trial by Headrick & Brown Co. The only defend-

ants for whom The Canadian Indemnity Company

provided a defense were Thomas Rigging Company

and its employees.

XXII.

At the time Walter M. Church was injured, said

injuries were solely and proximately caused by the

negligence of Thomas Goff; said Goff was an em-

ployee of Headrick & Brown Co. and not a partner

thereof. Headrick & Brown Co. were held liable

solely through the imputation to them of the negli-

gence of Thomas Goff by operation of law.

XXIII.

On or about March 24, 1950, plaintiff herein and

defendants, Headrick & Brown Co. and Thomas
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Goff, by and through their attorneys, Messrs. Tin-

ning & DeLap, demanded of The Canadian Indem-

nity Company that it take an appeal from the

judgment on behalf of said defendants. The Cana-

dian Indemnity Company never replied to said

demand.

XXIV.
Thereafter Headrick & Brown Co. appealed from

said judgment to the District Court of Appeal of

the State of California and the costs of and the

attorneys' fees for the taking of said appeal were

provided by plaintiff herein.

XXV.
The said judgment is a valid final judgment

against Thomas Goff. Said judgment is a valid one

against Headrick & Brown Co. and it became final

as to Headrick & Brown Co. on or about February

27, 1951.

XXVI.
Walter M. Church caused execution to be issued

upon said judgment and levied said execution upon

Thomas Goff. Said execution was returned unsatis-

fied. Thomas Goff does not have assets sufficient to

satisfy any part of said judgment. Defendant, The

Canadian Indemnity Company, the insurer of

Thomas Goff, has refused to pay any part of said

judgment. Headrick & Brown Co. were unable to

satisfy the judgment.

XXVII.

By providing a defense for Thomas Goff and

Headrick & Brown Co. in the said California Su-
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perior Court case plaintiff herein incurred and paid

reasonable and necessary costs and expenses in the

sum of $762.05 and incurred and paid to Tinning &
DeLap reasonable and necessary attorneys' fees in

the sum of $3,000, or a total of $3,762.05.

XXVIII.
By providing the appeal described in the above

Findings of Fact XXIV plaintiff herein incurred

reasonable and necessary costs and expenses in the

amount of $1,642.26 and reasonable and necessary

attorneys' fees in the sum of $2,475, or a total of

$4,117.26, which sum plaintiff has paid in part and

is obligated to pay the balance to Tinning & DeLap.

XXIX.
On May 1, 1951, after The Canadian Indemnity

Company refused to do so, plaintiff, United States

Fidelity & Guaranty Company, as the insurer of

Headrick & Brown Co., paid Walter M. Church the

sum of $56,576.48 in full satisfaction of the said

judgment entered on January 31, 1949, in the Su-

perior Court of the State of California, in and for

the County of Contra Costa, action No. R-777 rec-

ords of said court, in favor of Walter M. Church,

plaintiff, and against defendants, Bern Headrick

Sr., and Russell Brown, individually and doing busi-

ness under the firm name and style of Headrick &
Brown, a co-partnership, and Thomas Goff. Said

sum of $56,576.48 included interest on said judg-

ment at the legal rate to May 1, 1951. Thomas Goff

paid no part of said sum, nor has he paid any part
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of the costs, expenses or attorneys' fees incurred

and paid by plaintiff in connection with the defense

of said action and the appeal from the judgment

rendered therein.

XXX.
An actual controversy within the meaning of Title

28, United States Code, Section 2201, now exists be-

tween the plaintiff and the defendants and among

the defendants in this, that it is claimed that

Thomas Goff is the sole tort-feasor causing injury

to Walter M. Church; that his liability to Walter

M. Church is primary; that Thomas Goff is an in-

sured of The Canadian Indemnity Company and

Thomas Goff has no other insurance and, therefore,

The Canadian Indemnity Company is primarily

liable for Thomas Goff 's negligence and should have

provided a defense for him and Headrick & Brown

Co. and should have paid the judgment ; that Head-

rick & Co., were not tort-feasors ; that their liability

arises only by operation of law because they were

Thomas Goff's employers and, therefore, their li-

ability is secondary ; that if Headrick & Brown Co.,

without personal fault, have become subject to tort

liability for the unauthorized and negligent conduct

of their employee, Thomas Goff, and have to re-

spond in damages by reason of such liability, then

Headrick & Brown Co. are entitled to indemnity

from Thomas Goff for any expenditures made in

the discharge of said liability; that Thomas Goff

could not pay the judgment and neither could Head-

rick & Brown Co. ; that the final judgment and in-
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terest to May 1, 1951, have been paid by plaintiff

as the insurer of Headrick & Brown Co. ; that The

Canadian Indemnity Company refused to pay it;

that plaintiff paid the judgment because of secon-

dary liability only and was thereupon subrogated to

Headrick & Brown Co.'s right of indemnity against

Thomas Goff and could get a judgment against

Thomas Goff for what it paid and on that judgment

could recover from Thomas Goff's insurer, The

Canadian Indemnity Company; that the same is

true as to the costs, expenses and attorneys ' fees for

the defense in the trial court and taking the appeal

because of the provisions of The Canadian Indem-

nity Company's policy concerning Defense, Settle-

ment and Supplementary payments; that to avoid

multiplicity of suits and circuity of action the whole

matter should be adjudicated here ; it is also claimed

by defendants and counter-claimants Thomas Goff

and Headrick & Brown Co., that they should re-

cover from plaintiff, United States Fidelity & Guar-

anty Company, and defendant. The Canadian

Indemnity Company, their costs and reasonable at-

torneys' fees incurred in the defense of this suit;

the claim of Thomas Goff is for $75.11 costs and

$800 reasonable attorneys' fees, or a total of

$875.11; the claim of Headrick & Brown Co. is for

$155.49 out-of-pocket expenses and costs and $2,-

637.50 reasonable attorneys' fees, or a total of $2,-

792.99.

XXXI.
Each and all of the allegations of the Second and

Third Separate and Distinct defenses of defendants,
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The Canadian Indemnity Company and Thomas

Rigging Company, as set forth in their Answer to

plaintiff's Petition As Amended are untrue, except

that it is true that Thomas Rigging Company was

exonerated from liability for damages to Walter M.

Church in the California action.

As to the Cross-Claim of Walter M. Church

Against the Canadian Indemnity Company

XXXII.
Reference is hereby made to the above Findings

of Pact numbered I to XXXI, inclusive, and each

and all of them are incorporated herein.

XXXIII.
Each and all of the allegations in paragraphs I,

II, III and IV of said Cross-Claim are true.

XXXIV.
Each and all of the allegations in paragraph V

of said Cross-Claim are true, except that the allega-

tion that the appeal by Headrick & Brown Co. from

the judgment of the California Superior Court "is

pending and undetermined, '

' is not now correct, but

the fact is that said appeal was denied and said

judgment against Headrick & Brown Co. became

final on or about February 27, 1951.

XXXV.
Each and all of the allegations of paragraph I of

the Answer of defendant, The Canadian Indemnity

Company, to the said Cross-Claim are untrue.
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XXXVI.
Each and all of the allegations of the Second,

Separate and distinct defense of The Canadian In-

demnity Company, as set forth in its Answer to said

Cross-Claim, are untrue.

As to the Cross-Claim of Thomas Goff

Against the Canadian Indemnity Company

XXXVII.
Reference is hereby made to the above Findings

of Fact numbered I to XXXI, inclusive, and each

and all of them are incorporated herein.

XXXVIII.
Each and all of the allegations in paragraphs I,

II, III, IV, V, VI, VII and VIII of said Cross-

Claim are true.

XXXIX.
Each and all of the allegations in paragraph I

of the answer of The Canadian Indemnity Company

to said Cross-Claim are untrue.

XL.

Each and all of the allegations in the Second,

Separate and distinct defense as set forth in said

Answer of The Canadian Indemnity Company are

untrue.

As to the Counterclaim of Headrick & Brown Co.

Against United States Fidelity & Guaranty

Company
XLI.

Reference is hereby made to the above Findings
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of Fact numbered I to XXXI, inclusive, and each

and all of them are incorporated herein.

XLII.

Each and all of the allegations of paragraph II of

said Counterclaim are true, and the California

judgment referred to therein has become final as to

Headrick & Brown Co. and was paid with interest

thereon on May 1, 1951, by plaintiff, United States

Fidelity & Guaranty Company, as the insurer of

Headrick & Brown Co.

As to the Counterclaim of Headrick & Brown Co.

Against the Canadian Indemnity Company

XLIII.

Reference is hereby made to the above Findings

of Fact numbered I to XXXI, inclusive, and each

and all of them are incorporated herein.

XLIV.
Each and all of the allegations of paragraph II

of said Counterclaim are true, except that the Cali-

fornia judgment described therein has become final

and was paid on May 1, 1951, with interest to that

date by plaintiff, United States Fidelity & Guaranty

Company, as the insurer of said Headrick & Brown

Co.; that neither Thomas Goff nor The Canadian

Indemnity Company paid any part of the necessary

and reasonable costs, expenses and attorneys' fees

incurred in the defense of said California action or

the appeal from the judgment therein, nor any of

the expenses of litigation accruing to Headrick &
Brown Co. in this action.
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From the foregoing Findings of Fact the court

concludes as follows:

Conclusions of Law

I.

The judgment rendered by the California State

Court on January 31, 1949, is a valid judgment

against Headrick & Brown Co. and their employee,

Thomas Goff. Thomas Goff was the primary tort-

feasor and Headrick & Brown Co. were liable

through him on the basis of respondent superior.

II.

The injury to Walter M. Church was caused solely

by the negligence of Thomas Goff who at that time

was unloading a truck owned by Thomas Rigging

Company with the permission of said Thomas

Rigging Company, and by reason of the extended

coverage of The Canadian Indemnity Company's

policy No. 3CPL1601 said Thomas Goff was insured

by The Canadian Indemnity Company to the appli-

cable limit of the policy. It is immaterial that Thomas

Rigging Company was absolved of liability in the

California judgment. The omnibus or extended in-

surance clause of The Canadian Indemnity Com-

pany's policy nevertheless explicitly insured Thomas

GofP for the liability imposed upon him by the

judgment.

III.

Headrick & Brown Co. were liable to Walter M.

Church under the said judgment only because of

the doctrine of imputed negligence. They also are
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insured under the omnibus or extended insurance

clause of The Canadian Indemnity Company's pol-

icy which extends coverage to ''any person or

organization legally responsible for the use (of the

truck) * * *" However, Thomas Goif is not an

insured under the United States Fidelity & Guar-

anty Company's policy to Headrick & Brown Co.,

since it insured only partnership risks.

IV.

Headrick & Brown Co. has a clear right of action

to recover from Thomas Go:ffi the sums necessarily

expended in payment for his torts and in such an

action the negligence of Thomas Goff is not im-

putable to Headrick & Brown Co. because Head-

rick & Brown Co. is the employer against whom a

judgment has been rendered for damages occasioned

by the unauthorized negligent act of their em-

ployee, Thomas Goif, and may recoup their losses

in an action against the negligent employee, Thomas

Gofe.

V.

The Canadian Indemnity Company is obligated

under its contract of insurance to satisfy any judg-

ment rendered against Thomas Goff or Headrick

& Brown Co., together with interest on said judg-

ment.

TI.

United States Fidelity & Guaranty Company is

obligated under its contract of insurance to provide

a defense in the California action for Headrick &

Brown Co. and pay any judgment rendered against

said partnership.
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VII.

The Canadian Indemnity Company and United

States Fidelity & Guaranty Company both insured

Headrick & Brown Co. and are jointly obligated to

satisfy any judgment rendered against Headrick

& Brown Co. within their policy limits, except in

so far as their liability is modified by their respec-

tive ''Other Insurance" clauses. However, as

Thomas Goff—the ultimately liable tort-feasor—is

insured by The Canadian Indemnity Company, and

that company alone, said Company is obligated to

respond to and satisfy any judgment rendered

against Thomas Goff within its policy limits, and

is also obligated to reimburse United States Fidel-

ity & Guaranty Company for expenditures reason-

ably and necessarily made to or on behalf of Walter

M. Church in satisfaction of the judgment recov-

ered by said Walter M. Church.

VIII.

By reason of its extended coverage The Canadian

Indemnity Company directly insured Thomas Goff

and it cannot subrogate against itself. On the other

hand, United States Fidelity & Guaranty Company,

by paying the judgment, becomes subrogated to all

the rights of Walter M. Church and of Headrick &

Brown Co. against the employee tort-feasor, Thomas

Goff, and against his sole insurer. There is no prob-

lem of contribution where the person ultimately

liable is insured under but one policy, and so the

"Other Insurance" clauses of the two insurance

policies are completely irrelevant. Because of such
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subrogation, and to avoid a multiplicity of suits and

circuity of action, plaintiff, United States Fidelity

& Gruaranty Company, is now entitled to a money
judgment against defendant. The Canadian Indem-

nity Company, in the sum of $56,576.48 which it paid

in satisfaction of the California judgment on May
1, 1951, together with legal interest on said sum to

the date of the judgment herein.

IX.

The Canadian Indemnity Company was neither

entitled to notice of the accident from Thomas

Goff nor was it prejudiced by failure of such no-

tice, and is estopped from requiring any such

notice from Thomas Goff.

X.

Both insurance policies contain Defense clauses.

The obligations of the two insurers were several

and not joint under those clauses. Neither can

object if it is required to fulfill the undertaking

for which it accepted a premium. As for the claim

of United States Fidelity & Guaranty Company
against The Canadian Indemnity Company for

costs, expenses and attorneys' fees in defending the

California action in the trial court and taking an

appeal from the judgment in the State court for

Headrick & Brown Co., all payments therefor were

made by United States Fidelity & Guaranty Com-

pany. Headrick & Brown Co. has not suffered any

out-of-pocket loss in the California suit and there-

fore has no right of action against The Canadian

Indemnity Company. Thomas Goff did not even
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appear at the trial in the California action and any

defense rendered to him by United States Fidelity

& Guaranty Company was merely incidental to its

defense of Headrick & Brown Co. and for its own
benefit. United States Fidelity & Guaranty Com-

pany is not entitled to recover from The Canadian

Indemnity Company such costs, expenses and attor-

neys' fees incurred by said United States Fidelity

& Guaranty Company in defending the California

action for Headrick & Brown Co. and Thomas GofE

and in taking the appeal from the judgment therein.

XL
There is not due from any party to this action to

any other party hereto any siun for costs, expenses

or attorneys' fees incurred in this action only.

XII.

Judgment will be entered in favor of United

States Fidelity & Guaranty Company, a corpora-

tion, and against The Canadian Indemnity Com-

pany, a corporation, in the amount of $56,576.48,

together with interest at the rate of 7% per annum

from May 1, 1951, to the date of the judgment.

XIII.

Each party shall pay his own costs of this suit.

Let judgment be entered accordingly.

Dated: San Francisco, May 21, 1952.

/s/ EDWARD P. MURPHY,
United States District Judge.

Lodged March 31, 1952.

[Endorsed] : Filed May 21, 1952.
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In the District Court of the United States in and

for the Northern District of California, South-

ern Division

No. 28766

UNITED STATES FIDELITY & GUARANTY
COMPANY, a Corporation,

Plaintiff,

vs.

WALTER M. CHURCH, an Individual; THOMAS
RIGOINO COMPANY, a Corporation;

CANADIAN INDEMNITY COMPANY, a

Corporation; HEADRICK & BROWN CO., a

Co-partnership Consisting of BERN HEAD-
RICK, SR., BERN HEADRICK, JR., and

RUSSELL RICHARD BROWN, and

THOMAS GOFF, an Individual,

Defendants.

DECLARATORY AND MONEY JUDGMENT
This cause came on regularly for trial on April

3 and 5, 1951, and on November 13, 1951, before

the above-entitled court. Honorable Edward P.

Murphy presiding, sitting without a jury, a jury

trial having been expressly waived by the parties;

Messrs. Knight, Boland & Riordan and Burton L.

Walsh, Esq., appearing as attorneys for the plain-

tiff; Russell F. King, Esq., appearing as attorney

for defendant Walter M. Church; Emmett R.

Burns, Esq., and William C. Burns, Esq., appear-

ing as attorneys for defendants Thomas Rigging

Company, a corporation, and The Canadian Indem-

nity Company, a corporation; Messrs. Hadsell,
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Murman & Bishop and Sydney P. Murman, Esq.,

appearing as attorneys for defendant Headrick &
Brown Co., a co-partnership consisting of Bern

Headrick, Bern Headrick, Jr., and Russell Richard

Brown, and Messrs. Tinning & DeLap and J.

Vance Porlier, Esq., appearing as attorneys for

defendant Thomas Goff. Evidence both oral and

documentary was adduced and on November 13,

1951, the court ordered, upon motion duly made,

that the cause be submitted for decision, and the

court having made, settled and filed its Findings of

Fact and Conclusions of law,

Now, Therefore, It Is Hereby Ordered, Adjudged

and Decreed that the rights and other relations of

the parties interested herein arising out of an in-

jury sustained by Walter M. Church on April 1,

1948, and a subsequent judgment in favor of said

Walter M. Church entered by the Superior Court

of the State of California in and for the County

of Contra Costa on January 31, 1949, in action No.

R-777 records of said court, and a written Com-

prehensive Bodily Injury and Property Damage

Liability policy No. 3CPL1601 issued by defendant,

The Canadian Indemnity Company, and a written

Manufacturer's or Contractors Schedule Liability

policy No. SMC86064 issued by plaintiff. United

States Fidelity & Guaranty Company, are as fol-

lows:

1. The judgment rendered by the California

State Court on January 31, 1949, is a valid judg-

ment against Headrick & Brown Co. and their

employee, Thomas Goff. Thomas Goff was the pri-
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mary tort-feasor and Headrick & Brown Co. were

liable through him on the basis of respondeat su-

perior.

2. The injury to Walter M. Church was caused

solely by the negligence of Thomas Goff who at that

time was unloading a truck owned by Thomas Rig-

ging Company with the permission of said Thomas
Rigging Company, and by reason of the extended

coverage of The Canadian Indemnity Company's

policy No. 3CPL1601 said Thomas Goff was in-

sured by The Canadian Indemnity Company to the

applicable limit of the policy. It is immaterial that

Thomas Rigging Company was absolved of liability

in the California judgment. The omnibus or ex-

tended insurance clause of The Canadian Indem-

nity Company's policy nevertheless explicitly in-

sured Thomas Goff for the liability imposed upon

him by the judgment.

3. Headrick & Brown Co. were liable to Walter

M. Church under the said judgment only because

of the doctrine of imputed negligence. They also

are insured under the omnibus or extended insur-

ance clause of The Canadian Indemnity Company's

policy which extends coverage to ''any person or

organization legally responsible for the use (of the

truck) * * *" However, Thomas Goff is not an

insured under the United States Fidelity & Guar-

anty Company's policy to Headrick & Brown Co.,

since it insured only partnership risks.

4. Headrick & Brown Co. has a clear right of

action to recover from Thomas Goff the sums nee-
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essarily expended in payment for his torts and in

such an action the negligence of Thomas Goff is

not imputable to Headrick & Brown Co. because

Headrick & Brown Co. is the employer against

whom a judgment has been rendered for damages

occasioned by the unauthorized negligent act of

their employee, Thomas Goff, and may recoup their

losses in an action against the negligent employee,

Thomas Goff.

5. The Canadian Indemnity Company is obli-

gated under its contract of insurance to satisfy any

judgment rendered against Thomas Goff or Head-

rick & Brown Co., together with interest on said

judgment.

6. United States Fidelity & Guaranty Company

is obligated under its contract of insurance to pro-

vide a defense in the California action for Head-

rick & Brown Co. and pay any judgment rendered

against said partnership.

7. The Canadian Indemnity Company and

United States Fidelity & Guaranty Company both

insured Headrick & Brown Co. and are jointly

obligated to satisfy any judgment rendered against

Headrick & Brown Co. within their policy limits,

except in so far as their liability is modified by

their respective ''Other Insurance" clauses. How-

ever, as Thomas Goff—the ultimately liable tort-

feasor—is insured by The Canadian Indemnity

Company, and that company alone, said Company

is obligated to respond to and satisfy any judgment

rendered against Thomas Goff within its policy



vs. U, S. Fidelity <& Guaranty Co., et al. 173

limits, and is also obligated to reimburse United

States Fidelity & Guaranty Company for expendi-

tures reasonably and necessarily made to or on be-

half of Walter M. Church in satisfaction of the

judgment recovered by said Walter M. Church.

8. By reason of its extended coverage The Ca-

nadian Indemnity Company directly insured

Thomas Goff and it cannot subrogate against itself.

On the other hand, United States Fidelity & Guar-

anty Company, by paying the judgment, becomes

subrogated to all the rights of Walter M. Church

and of Headrick & Brown Co. against the employee

tort-feasor, Thomas Goff, and against his sole in-

surer. There is no problem of contribution where

the person ultimately liable is insured under but

one policy, and so the ''Other Insurance" clauses

of the two insurance policies are completely irrele-

vant. Because of such subrogation, and to avoid a

multiplicity of suits and circuity of action, plain-

tiff. United States Fidelity & Guaranty Company,

is now entitled to a money judgment against de-

fendant, The Canadian Indemnity Company, in the

sum of $56,576.48 which it paid in satisfaction of

the California judgment on May 1, 1951, together

with legal interest on said simi to the date of the

judgment herein.

9. The Canadian Indemnity Company was

neither entitled to notice of the accident from

Thomas Goff nor was it prejudiced by failure of

such notice, and is estopped from requiring any

such notice from Thomas Goff.
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10. Both insurance policies contain Defense

clauses. The obligations of the two insurers were

several and not joint under those clauses. Neither

can object if it is required to fulfill the undertaking

for which it accepted a premium. As for the claim

of United States Fidelity & Guaranty Company
against The Canadian Indemnity Company for

costs, expenses and attorneys' fees in defending

the California action in the trial court and taking

an appeal from the judgment in the State Court

for Headrick & Brown Co., all payments therefor

were made by United States Fidelity & Guaranty

Company. Headrick & Brown Co. has not suffered

any out-of-pocket loss in the California suit and

therefore has no right of action against the Cana-

dian Indemnity Company. Thomas Goff did not

even appear at the trial in the California action

and any defense rendered to him by United States

Fidelity & Guaranty Company was merely inci-

dental to its defense of Headrick & Brown Co.

and for its own benefit. United States Fidelity &

Guaranty Company is not entitled to recover from

The Canadian Indemnity Company such costs, ex-

penses and attorneys' fees incurred by said United

States Fidelity & Guaranty Company in defending

the California action for Headrick & Brown Co.

and Thomas Goff and in taking the appeal from

the judgment therein.

11. There is not due from any party to this

action to any other party hereto any sum for costs,

expenses or attorneys' fees incurred in this action

only.
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It Is Further Ordered, Adjudged and Decreed

that plaintiff, United States Fidelity & Guaranty

Company, a corporation, have and recover from

defendant, The Canadian Indemnity Company, a

corporation, the sum of $56,576.48 in lawful money

of the United States of America, together with in-

terest thereon at the rate of 7% per annum from

May 1, 1951, to the date of this judgment, or a total

sum of $60,811.70 in lawful money of the United

States of America.

It Is Further Ordered, Adjudged and Decreed

that each party hereto shall pay his or its costs of

this suit.

Dated: San Francisco, May 21, 1952.

/s/ EDWARD P. MURPHY,
United States District Judge.

Affidavit of Service by Mail attached.

Lodged March 31, 1952.

[Endorsed] : Filed May 21, 1952.

Entered May 22, 1952.

[Title of District Court and Cause.]

- NOTICE OF APPEAL

Notice Is Hereby Given that The Canadian In-

demnity Company, a corporation, one of the de-
I

fendants above named, hereby appeals to the United

States Court of Appeals for the Ninth Circuit from
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the final judgment entered in the above-entitled

action on the 22nd day of May, 1952.

Dated at San Francisco, California, this 22nd

day of July, 1952.

/s/ WILLIAM C. BURNS,
i

/s/ LEO A. ELKINS,
Attorneys for Defendant, The Canadian Indemnity i

Company.

[Endorsed] : Filed July 22, 1952.

[Title of District Court and Cause.]

ORDER EXTENDING TIME FOR FILING
THE RECORD ON APPEAL AND DOCK-
ETING THE ACTION

Good Cause Appearing;

It Is Hereby Ordered that the time for the filing

of the record on appeal and docketing the action

is hereby extended twenty (20) days from the date

of the filing of this order.

Done in open Court this 29th day of August,

1952.

/s/ MICHAEL J. ROCHE,
Judge of the U. S. District

Court.

[Endorsed] : Filed September 2, 1952.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD ON APPEAL

I, C. W. Calbreath, Clerk of the United States

District Court for the Northern District of Cali-

fornia, do hereby certify that the foregoing docu-

ments, listed below, are the originals filed in the

above-entitled case and that they constitute the rec-

ord on appeal as designated by the attorneys herein.

Petition for declaratory judgment.

Amendment to petition for declaratory judgment.

Answer of defendant Headrick & Brown Co., to

petition for declaratory judgment; Counter Claim

by Defendant, Headrick & Brown Co., against U.

S. Fidelity & Guaranty Co.; Cross-Claim by De-

fendant, Headrick & Brown Co., against Defend-

ant, Canadian Indemnity Co.

Answer of Defendants Canadian Indemnity Co.

and Thomas Rigging Company.

Answer of Defendant Canadian Indemnity Co.

to Cross-Claim of Headrick & Brown Co.

Amendment to petition for declaratory judgment,

to conform to the evidence.

Memorandum opinion by Judge Herbert W.
Erskine.

Memorandum opinion by Judge Edward P. Mur-

phy.

Amendment to opinion.

Findings of Fact and conclusions of law.

Declaratory and money judgment.

Notice of appeal by The Canadian Indemnity Co.
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Statement of Points on appeal.

Designation of contents of record on appeal.

Designation by Appellee, U. S. Fidelity & Guar-

anty Co.

Designation of additional record on appeal by

Headrick & Brown Co.

Order extending time to docket record on appeal.

In Witness Whereof I have hereunto set my
hand and affixed the seal of said District Court this

16th day of September, 1952.

[Seal] C. W. CALBREATH,
Clerk.

By /s/ C. M. TAYLOR,
Deputy Clerk.

[Endorsed]: No. 13544. United States Court of

Appeals for the Ninth Circuit. Canadian Indem-

nity Company, a corporation. Appellant, vs. United

States Fidelity & Guaranty Company, a corpora-

tion, and Headrick & Brown Company, a co-part-

nership consisting of Bern Headrick, Sr., Bern

Headrick, Jr., and Russell Richard Brown, Appel-

lees. Transcript of Record. Appeal from the United

States District Court for the Northern District of

California, Southern Division.

Filed September 16, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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United States Court of Appeals

for the Ninth Circuit

No. 13544
i

THE CANADIAN INDEMNITY COMPANY, a

Corporation,

Appellant,

vs.

UNITED STATES FIDELITY & GUARANTY
CO.,

Appellee.

STATEMENT OF POINTS ON APPEAL

The Canadian Indemnity Company, a corpora-

tion, appellant in the above-entitled action, here-

with presents its points upon which it claims the

District Court erred:

I.

That the evidence is insufficient to justify the

decision or judgment in favor of the appellee

United States Fidelity & Guaranty Company, a

corporation, and against the appellant The Cana-

dian Indemnity Company, a corporation.

11.

That the said decision or judgment is against the

law.

III.

That the District Court erred in not applying

the law of the State of California as set forth in
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Consolidated Shippers v. Pacific Employers Insur-

ance Co., 45 C.A. 2d 288.

IV.

That the District Court erred in the misapplica-

tion of the facts and the misconstruction of the law

as set forth in United Pacific Ins. Co. v. Ohio Cas-

ualty Ins. Co., 172 Fed. Reporter 2d 836.

Dated September 22, 1952.

/s/ WILLIAM C. BURNS,

/s/ LEO A. ELKINS,
Attorneys for Appellant, The Canadian Indemnity

Company, a Corporation.

Receipt of Copy acknowledged.

[Endorsed] : Filed September 23, 1952.


